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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW 





ARTICLE I. 
Name. 


This Society shall be known as the American Society or InTER- 
NATIONAL Law. 


ARTICLE II. 
Object. 


The object of this Society is to foster the study of International 
Law and promote the establishment of international relations on the 
basis of law and justice. For this purpose it will cooperate with 
other societies in this and other countries having the same object. 


ARTICLE III. 
Membership. 


Members may be elected on the nomination of two members in 
regular standing by vote of the Executive Council under such rules 
and regulations as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall there- 
upon become entitled to all the privileges of the Society, including 
a copy of the publications issued during the year. Upon failure to 
pay the dues for the period of one year a member may, in the discre- 
tion of the Executive Council, be suspended or dropped from the roils 
of membership. 
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Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and 
not exceeding one in any year, who shall have rendered distinguished 
service to the cause which this Society is formed to promote, may be 
elected to honorary membership at any meeting of the Society on the 
recommendation of the Executive Council. Honorary members shail 
have all the privileges of membership but shall be exempt from the 
payment of dues. 


ARTICLE IV. 
Officers. 


The officers of the Society shall consist of a President, nine or 
more Vice-Presidents, the number to be fixed from time to time by 
the Executive Council, a Recording Secretary, a Corresponding 
Secretary and a Treasurer, who shall be elected annually, and of an 
Executive Council composed of the President, the Vice-Presidents, 
ex-officio, and twenty-four elected members, whose term of office shall 
be three years, except that of those elected at the first election, eight 
shall serve for the period of one year only and eight for the period of 
two years, and that anyone elected to fill a vacancy shall serve only 
for the unexpired term of the member in whose place he is chosen. 

The Recording Secretary, the Corresponding Secretary, and the 
Treasurer shall be elected by the Executive Council from among its 
members. The other officers of the Society shall be elected by the 
Society, except as hereinafter provided for the filling of vacancies 
occurring between elections. 

At every annual election candidates for all the offices to be filled 
by the Society at such election shall be placed in nomination by a 
Nominating Committee of five members of the Society previously 
appointed by the Executive Council, except that the officers of the 
first year shall be nominated by a committee of three appointed by 
the Chairman of the meeting at which this Constitution shall be 
adopted. 
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All officers shall be elected by a majority vote of members present 
and voting. 
All officers of the Society shall serve until their successors are 
chosen. 
ARTICLE V. 


Duties of Officers. 


1. The President shall preside at all meetings of the Society and of 
the Executive Council and shall perform such other duties as the 
Council may assign to him. In the absence of the President at any 
meeting of the Society his duties shall devolve upon one of the Vice- 
Presidents to be designated by the Executive Council. 

2. The Secretaries shall keep the records and conduct the corre- 
spondence of the Society and of the Executive Council and shall 
perform such other duties as the Council may assign to them. 

3. The Treasurer shall receive and have the custody of the funds 
of the Society and shall disburse the same subject to the rules and 
under the direction of the Executive Council. The fiscal year shall 
begin on the first day of January. 

4. The Executive Council shall have charge of the general interests 
of the Society, shall call regular and special meetings of the Society 
and arrange the programmes therefor, shall appropriate money, sha!l 
appoint from among its members an Executive Committee and other 
committees and their chairmen, with appropriate powers, and shall 
have full power to issue or arrange for the issue of a periodical or 
other publications, and in general possess the governing power in the 
Society, except as otherwise specifically provided in this Constitution. 
The Executive Council shall have the power to fill vacancies in its 
membership occasioned by death, resignation, failure to elect, or other 
cause, such appointees to hold office until the next annual election. 

Nine members shall constitute a quorum of the Executive Council, 
and a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman who shall pre- 
side at its meetings in the absence of the President, and who shall 
also be Chairman of the Executive Committee. 





ARTICLE VI. 


Meetings. 


The Society shall meet annually at a time and place to be deter- - 


mined by the Executive Council for the election of officers and the 
transaction of such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of 
the Executive Council or at the written request of thirty members 
on the call of the Secretary. At least ten days’ notice of such special 
meeting shall be given to each member of the Society by mail, specify- 
ing the object of the meeting, and no other business shall be considered 
at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present 
and voting shall control its decisions. 


ARTICLE VII. 
Resolutions. 


All resolutions which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of 
three members, be referred to the appropriate committee or the 
Council, and no vote shall be taken until a report shall have been 
made thereon. 


ARTICLE VIII. 


Amendments. 


This Constitution may be amended at any annual or special meet- 
ing of the Society by a majority vote of the members present and 
voting. But all amendments to be proposed at any meeting shall first 
be referred to the Executive Council for consideration and shall be 
submitted to the members of the Society at least ten days before such 
meeting. 

Adopted January 12, 1906. 
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HISTORY OF THE ORGANIZATION OF THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 


At the Eleventh Annual Meeting of the Lake Mohonk Conference 
on International Arbitration, held May 31-June 2, 1905, at the 
Mountain House, Lake Mohonk, Ulster County, New York, it ap- 
peared from informal discussion and exchange of views, among the 
various members present, that a strong desire existed for the forma- 
tion of a society or association for the advancement of international 
law and for the establishment of a periodical in English devoted to 
the interests of international law in this country. An informal com- 
mittee, composed of Messrs. George W. Kirchwey, Robert Lansing, 
and James Brown Scott, met on Thursday afternoon, June 1, to 
vonsider the feasibility of organizing such a society, and of bringing 
the proposal before the members of the conference for its approval 
or rejection. 

As a preliminary thereto the committee interviewed Justice 
Brewer, Judge George Gray, ex-Chief Justice Stiness, Prof. John 
Bassett Moore, and various members of the conference specially 
interested in the professional and theoretical study of international 
law, and, encouraged by the favorable responses from all consulted, 
the committee determined to take the sense of the conference upon 
the proposal. Accordingly, Mr. Kirchwey made an address before 
the conference Friday morning, June 2, proposing the organization 
of such a society and the establishment of a journal of international 
law as the organ of such society. At the conclusion of his address 
Mr. Kirchwey submitted the following resolution : 


Resolved, That this conference regards with favor the movement 
to establish a society of international law in the United States and 
of an American journal of international law, and pledges its earnest 
sympathy with the aims and purposes of such a movement. 


This was immediately seconded from the floor of the conference, 
and referred to the Business Committee of the conference for its 
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consideration. Judge Gray, President of the conference, warmly 
commended the motion in a short but pointed address, and an invita- 
tion was extended to all interested in the project to meet at 1 p. m. 
in the Rock Reading Room to consider the feasibility of undertaking 


the matter. 


Pursuant to this general invitation extended to the members of 
the conference twenty-four gentlemen met in the Rock Reading 


Room: 


Hon. Samuel J. Barrows 
D. Chauncey Brewer, Esq. 
Hon. David J. Brewer 
Charles Henry Butler, Esq. 
Dr. L. T. Chamberlain 
John Bates Clark, Esq. 
Hon. George Gray 

Prof. Charles Noble Gregory 
Prof. Ernest W. Huffeut 
Augustine Jones, Esq. 
William V. Kellen, Esq. 
Gen. Horatio C. King 


Prof. G. W. Kirchwey 
tobert Lansing, Esq. 
Walter S. Logan, Esq. 
William C. Morey, Esq. 
Dr. C. W. Needham 

Hon. Frank Plumley 
Prof. James Brown Scott 
Hon. J. H. Stiness 

Hon. Oscar S. Straus 
Prof. George G. Wilson 
Hon. Frederick C. Wadhams 
Hon. Everett P. Wheeler. 


Mr. Kirchwey called the meeting to order and moved that Hon. 
Oscar S. Straus take the chair, which was unanimously agreed to. 
Mr. Kirchwey thereupon moved that Mr. Scott be chosen secretary 
of the meeting, which motion was likewise carried. Mr. Kirchwey 
then addressed the meeting upon the aims and purposes thereof, say- 
ing, after a brief outline of the present movement, that no interna- 
tional law society existed in the United States, although such societies 
exist on the Continent and in England, and that no journal is 
published in the English language devoted exclusively or indeed gen- 
erally to the exposition and development of international law. He 
concluded by moving “ that it is the sentiment of this meeting that an 
American international law society be formed and that a journal of 
international law be founded to appear in connection with and as thie 


organ of such society.” 

Mr. Everett P. Wheeler expressed himself as in favor of the 
motion, but snggested that the American Bar Association had a sub- 
committee devoted to international law (of which committee he was 
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the chairman), and that it might be possible to enlarge this com- 
mittee of the Bar Asociation so as to meet the purposes of the 
present motion. He likewise thought that perhaps more would he 
accomplished by strengthening the Bar Association in this respect 
and by aftiliation with the European organizations than by forming 
an independent organization. 

Mr. Charles Henry Butler maintained, on the contrary, that the 
European associations, although international in name, were yet 
“European rather than international in sentiment; that there was 
therefore a need of an association which would more truly represent 
American ideas and ideals on the subject, and that in any case a 
journal was indispensable for the expression of American thought 
and opinion.” 

In this view he was strongly supported by Mr. Charles Noble 
Gregory, who narrated his experiences as both member and officer of 
an European association. 

Mr. Ernest W. Huffent agreed with the expediency of the original 
motion, but suggested that inasmuch as international law was so 
largely composed of law and history, the association might be formed 
to meet alternately in conjunction with the Bar Association and with 
the American Historical Association. 

Mr. George G. Wilson called attention to the recent organization 
(in 1904) of the American Political Science Association, and 
suggested that if Mr. Huffeut’s plan found favor the International 
Law Society should rather alternate with the Bar Association and 
American Political Science Association. He likewise thought that 
inasmuch as the American Political Science Association had a com- 
mittee on international law, it might be well to affiliate with that 
association rather than to form an independent society. 

Mr. Robert Lansing, after stating in forcible terms the expediency 
of forming an independent society for the advancement of interna- 
tional law, moved that a committee be appointed by the Chair to 
consider whether or not such association be formed. 

Mr. Walter Logan objected that a motion (Mr. Kirehwey’s) was 
already before the meeting, whereupon Mr. Lansing offered his 
motion as an amendment to Mr. Kirchwey’s motion. Mr. Kirchwey 
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promptly accepted the amendment, so that the motion as amended 
was before the meeting. 

Mr. Needham spoke in favor of the amended motion, after which 
the original motion as amended was put by the chair and unanimously 
earried. Mr. Huffcut thereupon rose and moved the following 
resolution : 


Resolved, That a committee be appointed by the Chair to draft a 
form of organization for an American international law society and 
to issue a call for a subsequent meeting to perfect such organization ; 
that the committee have the power to increase their number not to 
exceed twenty-one. 


Upon suggestion of Mr. Lansing the minimum membership was 
reduced from ten to seven. Mr. Huffeut further suggested thut 
Mr. Straus should be a member of this committee. The motion as 
amended in these particulars was put and carried unanimously. The 
meeting thereupon adjourned to meet at the call of the Chair. 

In the course of the afternoon, Mr. Straus appointed a committee 
of seven, as provided for in the resolution, to consist of the following 
members : 


Charles Henry Butler John Bassett Moore 
George W. Kirchwey James Brown Scott 
Robert Lansing Oscar S. Straus 


George G. Wilson 


Mr. Straus notified the members of their appointment and issued 
a call for a meeting of the committee thus formed at 6 p. m. The 
committee of seven met at the hour specified and elected Mr. Straus 
permanent chairman and Mr. Scott permanent secretary and treas- 
urer, and chose the remaining members of the committee of organiza- 
tion. The committee thus finally constituted was as follows: 


Chandler P. Anderson, Esq. 

Hon. James B. Angell, President University of Michigan 
Prof. Joseph H. Beale, Jr. 

Charles Henry Butler, Esq. 

Justice David J. Brewer, U. S. Supreme Court 

Hon. J. M. Dickinson, U. S. Alaskan Commission 

Hon. John W. Foster, ex-Secretary of State 
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Hon. George Gray, U. S. Cireuit Court of Appeals 
Prof. Charles N. Gregory 

Hon. John W. Griggs 

Prof. George W. Kirchwey 

Robert Lansing, Esq. 

Prof. J. B. Moore 

Hon. W. W. Morrow 

Prof. L. S. Rowe 

Prof. James B. Scott 

Hon. Oscar 8. Straus, formerly minister to Turkey 
Hon. Everett P. Wheeler 

Hon. Andrew D. White, ex-ambassador to Germany 
Prof. George G. Wilson 

Prof. Theodore S. Woolsey 


The committee thereupon adjourned to meet at the call of the 
Chair at such time and place as he might determine in order definitely 
to organize and adopt a constitution for the American International 
Law Society. 

At the final meeting of the Conference on International Arbitra- 
tion, held Friday evening, June 2, Mr. Straus reported to the con- 
ference the following recommendations as the results of the day’s 
deliberations, namely, that the American International Law Society 
be formed; that a journal of international law be established in 
connection therewith; and that a committee of representative gentle- 
men had been selected in order to organize the society upon a 
permanent basis. He then called upon the secretary to read the 
minutes of the two meetings and the list of members of the committee 
of twenty-one on organization. At the conclusion of the reading 
Mr. Stiness, chairman of the Business Committee of the conference, 
thereupon reported that the Business Committee (to which Mr. 
Kirchwey’s resolution had been referred) unanimously endorsed and 
adopted the resolution, and Mr. Stiness, as chairman, expressed the 
hope that the organization contemplated might be perfected and 
realize in large measure the hopes of its founders. 

After the adjournment of the Lake Mohonk Conference the mem- 
bers of the committee of seven residing in New York City, namely, 
Oscar S. Straus, Chandler P. Anderson, George W. Kirchwey, John 
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Bassett Moore, and James Brown Scott, met repeatedly at the resi- 
dence of Mr. Straus in order to discuss the measures to be taken to 
complete the organization. A tentative constitution was drawn up 
and approved by the New York representatives of the committee of 
seven, and it was decided to submit the draft of the constitution, as 
well as the project for the establishment of a journal of international 
law, to such members of the committee of twenty-one as would be 
present at a meeting to be held on the 9th of December, 1905, for 
which a call was issued on the 24th of November, 1905. Mr. Straus 
invited the committee of twenty-one to dinner at his home, and the 
following ten were present: Chandler P. Anderson, J. M. Dickin- 
son, George Gray, Charles Noble Gregory, George W. Kirchwey, 
John Bassett Moore, Leo S. Rowe, James Brown Scott, Osear S. 
Straus, George G. Wilson. In addition to these members, Mr. Straus 
invited a few gentlemen interested in international law to be present 
and aid the committee with their advice in the work of organization. 
These gentlemen included Hon. Richard Bartholdt, Dr. Nicholas 
Murray Butler, Hon. Andrew Carnegie, Prof. Harry A. Garfield, 
Hon. William J. Gaynor, Archbishop Ireland, Hon. David Leven- 
tritt, Dr. Albert Shaw, Isador Straus, Esq., Hon. Stewart L. Wood- 
ford. At the conclusion of the dinner, Mr. Straus called the 
meeting to order and explained the purpose thereof, the nature of the 
proposed organization, its value and importance. He stated the 
progress that had been made toward the organization of the Society 
“to foster,” in the language of Article II of the proposed constitu- 
tion, “ the study of international law and promote the establishment 
of international relations on the basis of law and justice.” For this 
purpose, he continued, a society composed of specialists and persons 
interested would form a nucleus, that the annual meetings contem- 
plated would bring the various members together, and that the papers 
read and disenssions thereupon might not only spread but create an 
interest in international law as a science. But, he said, the Society 
so constituted would reach a limited number and might, if so con- 
fined, tend to become a social organization, and thus fail of its raison 
d’étre, namely, to popularize and develop international law. For this 
purpose it was very desirable, he added, that there should be some 
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suitable organ for the Society, and suggested a journal, devoted solely 
to the subject of the science of international law, since there was no 
publication in the English language devoted exclusively to this 
subject. The establishment of such a journal would, he concluded, 
reflect credit upon the Society, as well as furnish the most efficient 
means of developing international law. 

Mr. Straus then called upon Mr. Scott to read the minutes of the 
meeting at Lake Mohonk, 1905, at which the movement for the 
organization of the Society was initiated, and also to read the draft 
of the constitution. The minutes were read and approved. The 
constitution was likewise approved, with slight emendations, and the 
provisional organization of the Society under the auspices of the 
committee of twenty-one was completed by the election of Mr. 
Chandler P. Anderson as Treasurer. Mr. Straus then called upon 
Mr. Scott to read his plan for the establishment of the journal of 
international law. The plan submitted was as follows: 


DRAFT OF THE PROPOSED JOURNAL OF INTERNATIONAL LAW 


In order that the Society may have a mouthpiece and that inter- 
national law may have a journal devoted exclusively to its interests, 
it is essential that a periodical be published under the auspices of the 
Society. 

The journal in contemplation should contain: 

(1) The various selected addresses and papers read at the meetings 
of the Society ; 

(2) Original articles of an historical or critical nature dealing 
with the various phases of international law; 

(3) Articles of present interest dealing with important principles 
of international law necessarily involved in questions of the present 
day ; 

(4) A chronicle of important international events,-such as treaties, 
conventions, arbitrations, and awards; such acts of this and other 
countries recognizing or declaring, applying, or modifying, or in any 
way concerning or involving questions of international law; decisions 
of domestic and foreign courts based upon or affecting international 
law, such as, for example, the recent South African Rand Case (West 
Rand Central Gold Mining Company v. The King, Law Reports 
(1905), 2 King’s Bench Division, p. 391). 
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(5) A summary or synopsis of the literature of international law. 
For example, a summary of leading articles on international law 
published in American and English as well as in foreign periodicals ; 
notices of pamphlets and brochures of value which may have appeared 
in America, England, or in foreign countries. In a word, an inter- 
national law Review of Reviews. 

(6) A careful and comprehensive bibliography of American, 
English, and foreign publications relating to international law as they 
issue from the press. 

(7) Book reviews of the more important of the publications men- 
tioned above, such reviews to be written by specialists and to be 
accurate and thorough, so as to be a safe guide to reader and student 
alike. 

(8) There should likewise be a section of editorial comment, in 
which the magazine might express its views on international matters 
as in the case of the Law Quarterly or the Outlook. 

The establishment of such a journal would be of great service to 
students and specialists, as well as to the lay reader, for it would be 
the only journal in the English language exclusively devoted to the 
interests of international law. It would also be of importance in the 
development of international law, for it would offer an ever ready 
means of reaching and instructing the public. Its contributors would 
naturally be specialists in international law, such as professors, inter- 
national law practitioners, diplomatists, and students of diplomatic 
history. Articles should be solicited from the great foreign authori- 
ties and publicists of France, Germany, Italy, Spain, not to omit 
Russia. When received, these articles should be translated and 
published in English. 

The preparation of a magazine of this nature would involve great 
industry and labor, patience, and time, so that it could not well 
appear as a monthly — at least at present. It would probably be 
best to issue it quarterly; and the name might well indicate the 
locality, “ The American Journal of International Law,” or perhaps 
the frequency of publication, such as “ The International Law 
Quarterly.” 

Tn order to effectuate these purposes and aims, there should be an 
editor-in-chief, assisted by a board of editors, who should respectively 
assume control of certain of the departments or divisions of the 
journal. 

The journal should be under the direct control of the Executive 
Council, which should appoint a subcommittee or board of control for 
this purpose. 























The draft was approved as read. It was further decided, as a 
necessary preliminary to the publication of the journal, that a final 
and permanent organization of the Society should be immediately 
effected, and upon the suggestion of Mr. Straus it was resolved to call 
a meeting for this purpose, to be held January 12, 1906, at half- 
past 8, in the rooms of the Bar Association of the city of New York. 

Pursuant to this resolution, the Secretary, on December 27, issued 
a call to the committee of twenty-one and various other gentlemen 
interested in the propagation of international law to attend a meeting 
on the above-mentioned date. At this session the constitution ap- 
proved at the previous meeting was definitely adopted, amending 
Article IIT to read: 


ARTICLE III. 
Membership 


Members may be elected on the nomination of two members in 
regular standing by vote of the Executive Council under such rules 
and regulations as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall there- 
upon become entitled to all the privileges of the Society, including a 
copy of the publications issued during the year. Upon failure to 
pay the dues for the period of one year a member may, in the discre- 
tion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and 
not exceeding one in any year, who shall have rendered distinguished 
service to the cause which this Society is formed to promote, may be 
elected to honorary membership at any meeting of the Society on the 
recommendation of the Executive Council. Honorary members shall 
have all the privileges of membership but shall be exempt from the 
payment of dues. 


There was much discussion, however, before this form was finally 
agreed upon. Some of those who took part in it were William M. 
Ivins, Judge Hiram Steele, Judge Penfield, formerly Solicitor for the 
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Department of State; General Horatio C. King, and Dr. Albert 
Shaw. 

Judge Steele was in favor of restricting the Society to members of 
the legal profession and former members of the diplomatic service. 
This view was supported by Mr. Ivins. Charles Henry Butler said 
that the English Society of International Law had among its mem- 
bership steamship companies, railroad companies, and insurance com- 
panies. Before the laughter that the mention of insurance companies 
had aroused ceased Mr. Ivins was again on his feet and protested 
against the commercialism that the admission of such corporations 
would introduce into the Society. Particularly was he opposed to 
insurance companies as a part of the Society. 


Admit as members lawyers, diplomats, professors, clergymen, and 
journalists, if you will, but let us restrict the membership so that 
when this Society will appear before an international conference it 
will have a good standing and prestige. 


Judge Penfield believed that the advice of men in the commercial 
world would be of value to the members, while Frederic R. Coudert, 
Jr., took a practical view of the situation, and said that the lawyers 
would control the Society anyway, even with nonprofessional men as 
members. ‘ But what we need besides the brains of the lawyers,” he 
added, “ is money as the sinews of war for peace.” 

When the question was finally put, however, the commercial bodies 
were ruled out. 

Mr. James Brown Scott, the Acting Secretary, announced that 
letters had been received expressing the regrets of the writers at their 
inability to be present and their cooperation with the movement. 
The letters were received from Joseph H. Choate, former Chief 
Justice Alton B. Parker, Hon. Andrew Carnegie, Justice Leventritt, 
Prof. John Bassett Moore, President Nicholas Murray Butler, of 
Columbia University, and Judge Morrow. In accordance with the 
constitution, a nominating committee of three was appointed by the 
chairman, to consist of Prof. George W. Kirchwey, Dr. Albert Shaw, 
and Charles Henry Butler. This committee reported the following 
names, and they were declared elected upon vote of the Society: 














33 


President, Elihu Root; Vice-Presidents, Chief Justice Melville W. 
Fuller, of the United States Supreme Court, Associate Justices David 
J. Brewer and William R. Day, Andrew Carnegie, Joseph H. Choate, 
former Secretary of State John W. Foster, Judge George Gray, 
former Attorney-General John W. Griggs, Judge William W. Mor- 
row, former Secretary of State Richard Olney, Oscar S. Straus, and 
Secretary of War William H. Taft. 

The men elected to the Executive Council were Dr. James B. Angell, 
Ann Arbor, Mich., former Minister to China and Turkey; Chandler 
P. Anderson, New York, associate counsel for the United States on 
Alaska Boundary and Bering Sea Commissions; Senator Augustus 
O. Bacon, Georgia; Congressman Richard Bartholdt, Missouri, for- 
mer president of the Interparliamentary Union; Charles Henry 
Butler, Washington, reporter of the Supreme Court of the United 
States; Jacob M. Dickinson, Chicago, counsel for the United States 
for the Alaska Boundary Tribunal; Prof. Charles N. Gregory, Iowa; 
Congressman Robert R. Hitt, Illinois, chairman of the Foreign 
Affairs Committee; Prof. G. W. Kirchwey, dean of the Columbia 
Law School; Senator P. C. Knox, Pennsylvania, formerly Attorney- 
General of the United States; Robert Lansing, New York, associate 
counsel on Bering Sea Claims Commission; Prof. John Bassett 
Moore, formerly Assistant Secretary of State, professor of inter- 
national law Columbia University; Frank C. Partridge, Vermont, 
former Minister to Venezuela; William L. Penfield, Washington, 
solicitor for the United States in the Venezuelan arbitration ; Horace 
Porter, New York, formerly Ambassador to France; Prof. Leo S. 
Rowe, professor University of Pennsylvania; Prof. James B. Scott, 
professor of law Columbia University; Carl Schurz, New York, 
former Minister to Spain and Secretary of the Interior; Senator 
John C. Spooner, Wisconsin; Charles B. Warren, Michigan, asso- 
ciate counsel for the United States on the Bering Sea Claims Com- 
mission; Dr. Andrew D. White, Ithaca, N. Y.; Everett P. Wheeler, 
New York; Prof. Theodore S. Woolsey, professor of international 
law, Yale University; Prof. George G. Wilson, professor of inter- 
national law, Brown University, and lecturer of law in the United 


States Naval College. 
3 
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The meeting then adjourned, to reassemble at a time and place to 
be determined by the Executive Council in accordance with Article 
VI of the constitution. 


MEETINGS OF THE EXECUTIVE COUNCIL 


On January 29, 1906, at 4 p. m., in the Hubbard Memorial 
Hall, Washington, D. C., the first regular meeting of the Executive 
Council of the American Society of International Law was held, 
with the President, the Hon. Elihu Root, in the chair. The members 
present were: 


Elihu Root, President. George W. Kirechwey 
John W. Foster, Vice-President Horace Porter 

Oscar S. Straus, Vice-President Leo S. Rowe 
Chandler P. Anderson James B. Scott 
Richard Bartholdt Charles B. Warren 
Charles Henry Butler George G. Wilson 


The meeting was called to order by the President, and proceeded 
to complete the organization of the Society in pursuance of Article 
IV, clause 2, by the election of James B. Scott as Recording Secre- 
tary, Charles Henry Butler as Corresponding Secretary, and Chandler 
P. Anderson as Treasurer of the Executive Council and of the 
Society. 

Hon. Oscar S. Straus was chosen chairman of the Executive 
Committee. 

In accordance with the provisions of the constitution, an executive 
committee composed of members of the Executive Council was 
chosen as follows: 


EXECUTIVE COMMITTEE 


Hon. Elihu Root Robert Lansing, Esq. 
Hon. John W. Foster Prof. John Bassett Moore 
Hon. George Gray Prof. George G. Wilson 
Prof. George W. Kirchwey 

Ex-officio 


Hon. Osear S. Straus, Chairman 

James B. Scott, Recording Secretary 

Charles Henry Butler, Corresponding Secretary 
Chandler P. Anderson, Treasurer 
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It was moved and carried that a prospectus of the aims and 
objects of the Society be drawn up by the Secretary, submitted to 
the President, and upon his approval printed and sent out with the 
official communications of the Society. 

Upon a suggestion by Mr. Rowe in the matter of life membership, 
it was moved and carried “ that the Treasurer be instructed to invest 
all dues arising from life membership and to keep the same as a 
permanent fund, the income from which shall be devoted to the 
interests of the Society.” 

The question of the time, place, and nature of the annual meet- 
ings was discussed and referred to the Executive Committee with 
direction to ; repare and report a place at a subsequent meeting. 

Mr. Seott then reread the prospectus for the American Journal of 
International Law as presented at the meeting of the organizing 
committee on December 9, 1905, at the residence of Mr. Straus. 

After the reading and discussion of the proposed prospectus, it 
was moved by Messrs. Kirchwey and Butler and carried “ to approve 
the project for the Journal of International Law, and that the matter 
be referred to the Executive Committee with the approval of the 
Council.” 

It was thereupon moved to adjourn subject to the call of the 
President. 

Carried and adjourned. 


In accordance with the decision of the Executive Council in the 
above-recorded meeting, a prospectus concerning the Society was 
published in pamphlet form, together with the constitution and list 
of officers. The prospectus was as follows: 


PROSPECTUS 
The Aim and Scope of the American Society of International Law 


From the very beginning of our national existence the people of the 
United States have been keenly interested in the common law of 
nations. In an ordinance of 1781, passed before the recognition of 
independence, Congress professed obedience to the law of nations 
“ according to the general usages of Europe,” and in the act of admis- 
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sion to the family of nations the new Republic recognized interna- 
tional law as completely as international law recognized the new 
Republic. Nor was this formal acceptance of international law the 
passing fancy of the moment. The Constitution of the United 
States proclaimed it as an existing system and solemnly conferred 
upon Congress the power to punish “ offenses against the law of 
nations.” It is therefore the law of the land by constitutional 
enactment, as well as by the necessities of the case, and the General 
Government as well as courts of justice have invariably and unhesi- 
tatingly declared that “ international law is a part of our law, and 
must be ascertained and administered by the courts of justice of 
appropriate jurisdiction as often as questions of right depending upon 
it are duly presented for their determination.” (The Paquette Ha- 
bana, 1899, 175 U. S. 677, 700.) 

If it be borne in mind that the course of recent events has not only 
given to our country a more prominent and influential position in 
the family of nations than it had previously enjoyed, but has brought 
Government and people into closer and more intimate relations w “ith 
the Spanish-American States in the Western World and the peoples 
of the Eastern, it is at once evident that Government and people are 
fundamentally and constitutionally interested in international law, 
and that a correct understanding of the system as a whole is an essen- 
tial element of good citizenship. 

Thus to state the problem is to prove it and to make manifest to the 
American people the fundamental importance of a correct under- 
standing of those principles of international law which our country is 
called upon to observe in its foreign relations, and to administer as 
municipal law in our domestic tribunals. The establishment of new 
and more effective agencies to promote the study of these principles 
and to extend their influence at home and abroad is a duty incum- 
bent upon enlightened citizenship. 

Profoundly impressed by these considerations, the American So- 
ciety of International Law was organized at New York on the 12th 
day of January of the present year, and it is believed that the 
influence of an association of publicists and others organized to 
represent these interests of our people would count for much in the 
formation of a sound and rational body of doctrine concerning the 
true principles of international relations. It is equally certain that 
the publication of a journal devoted to the exposition of those prin- 
ciples would offer a ready and valuable means of communication 
between jurists and students of international law on the one hand, 
and the scientific and lay public on the other. The absence of any 
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organization in the United States having for its first and sole object 
the promotion of these purposes, and the lack in the English-speaking 
world of any periodical devoted exclusively to international law 
indicate the need of such a society. 


American publicists, such as Kent, Marshall, Story, Wheaton, Hal- 
leck, Lieber, Lawrence, Dana, Field, Woolsey, and Wharton — not 
to mention those among the living — have made many and varied 
contributions to the science of international law. It is too plain for 
argument that the existence of such an organization with annual and 
special meetings and the publication of a periodical exclusively de- 
voted to international law will not only furnish a nucleus and in- 
centive but also a means of communication. It would likewise seem 
equally clear that the Society and Journal would necessarily and 
directly foster the study of international law and promote the estab- 
lishment of international relations upon the basis of law and justice. 


On June 1, 1906, at the Twelfth Annual Meeting of the Lake 
Mohonk Conference the next meeting of the Executive Council was 
held. The business taken up at this meeting was the definite arrange- 
ment to launch the Journal of International Law as proposed by 
Mr. James Brown Scott in his outline read at a previous meeting. 
Upon motion of John W. Foster, seconded by David J. Brewer, Mr. 
Scott was appointed Managing Editor of the American Journal of 
International Law and authorized to publish the same as the organ 
of the American Society of International Law. Mr. Scott was fur- 
ther authorized to draw upon the Treasurer for $600 per year, 
or any necessary amount not to exceed that sum, for the purposes of 
clerical assistance in editing the proposed Journal. The Managing 
Editor was also given power to name an editorial board of not less 
than seven to cooperate with him in the editing of the Journal. The 
meeting then adjourned. 

The Executive Council met at the office of Hon. Oscar S. Straus, 
Department of Commerce and Labor, on the afternoon of April 19, 
1907. The members present were: Oscar S. Straus, chairman; 
George G. Wilson, Charles N. Gregory, T. S. Woolsey, W. L. Pen- 
field, John W. Foster, Robert Lansing, Chandler P. Anderson, 
Charles Henry Butler, James Brown Scott, Charles B. Warren. 

At this meeting the Treasurer’s report was referred to an auditing 
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committee of two appointed by the Chair upon motion by a member 
of the Council, which motion was carried. Messrs. Butler and 
Penfield were appointed. It was moved and carried that the number 
of Vice-Presidents be increased from twelve to thirteen. Moved, 
that a nominating committee of the following members be appointed ; 
carried: Robert Bacon, William A. Prendergast, Theodore S. Wool- 
sey, Charles B. Warren, W. W. Willoughby. This committee 
reported the names of the various officers to be presented for election 
at the meeting of April 20, 1907. Prof. Thomas E. Holland was 
recommended by Mr. Scott for election to honorary membership in 
the Society as of the year 1906. Chief Justice Fuller recommended 
the election of Dr. Heinrich Lammasch honorary member as of the 
year 1907. Upon motion of Prof. George G. Wilson a committee of 
three was appointed for the presentation of the candidates for honor- 
ary membership to the Society. The Chair appointed Messrs. 
Wilson, Woolsey, and Penfield. 


MEETINGS OF THE EXECUTIVE COMMITTEE 


Meetings of the Executive Committee were held in February and 
March, 1906, to discuss various questions, such as whether or not the 
Society should be incorporated, methods of advertising the Society 
and securing members, and arrangements for the publication of the 
American Journal of International Law. The committee also elected 
many new members at its various meetings, but finding that it was 
necessary to proceed more expeditiously with the elections, a sub- 
committee of three was appointed, upon motion of John W. Foster, 
to act as committee on membership. This committee consists of 
John W. Foster, Charles Henry Butler, and James Brown Scott. 
Various plans were also discussed for the holding of the first annual 
meeting. 

During January and February, 1907, meetings of the Executive 
Committee were held in the office of Hon. Oscar S. Straus, Depart- 
ment of Commerce and Labor, Washington, D. C., when arrangements 
were made to call the annual meeting of the Society on Friday and 
Saturday, April 19 and 20,1907. The invitations were accordingly 
issued, and the meeting was held in accordance with the program 
which follows: 
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Friday Morning at 10 o’clock. 


| Address of Welcome. 
General Business. 
Address by the President of the Society. 
Papers and discussion on: 


1. Would immunity from capture during war of nonoffending 
private property upon the high seas be in the interest of 
civilization ¢ 

2. Is the trade in contraband of war unneutral, and should it be 
prohibited by international and municipal law ? 


Friday Afternoon at 2.30 o’clock. 


Continuation of Unfinished Business. 
Papers and discussion on: 


Is the forcible collection of contract debts in the interest of inter- 
national justice and peace? 


Friday Evening at 8 o'clock. 


Continuation of Unfinished Business. 
Papers and discussion on: 
The rights of foreigners in the United States in case of conflict 


between Federal treaties and State laws. 
Saturday Morning at 10 o'clock. 


Papers and discussion on: 
The Second Hague Conference and the development of inter- 


national law as a science. 
Saturday Afternoon at 2 o'clock. 


The President of the United States will receive the members of the 
Society at the White House. 





Saturday Evening at 7 o'clock. 


Banquet at the New Willard Hotel. 
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FIRST ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 
HELD AT THE 
New Witrarp Horer, Wasuineron, D. C. 
ON 


Fripay anp Saturpay, Aprit 19 anp 20, 1907 


MORNING SESSION 


Friday, April 19, 1907 


The meeting was called to order at 10 o’clock a. m. by the President 
of the Society, Hon. Elihu Root, who introduced Hon. Henry B. F. 
Macfarland. 


ADDRESS OF WELCOME 


Mr. Macrartanp. Mr. President and Members of the American 
Society of International Law: The National Capital is distinctly 
honored as the meeting place of this Society, great in its objects, and 
already known abroad as well as at home. Its officers, its member- 
ship, including so many men of international reputation, and espe- 
cially its illustrious President, who is not only Secretary of State but 
the head of the American bar both with respect to municipal and 
international law, gave it prestige as well as power at the very 
beginning of its career, which has already proved beneficent and 
promises enduring and salutary results. Its influence begins to be 
felt just as the nations are gathering once more at The Hague, where 
international law must be considered as necessary to international 











42 


peace by means of international justice. As your President has well 
stated, in an introductory article in the American Journal of Interna- 
tional Law,* the Society’s educational work is of the first importance, 
now that the people of every country must know international law in 
order to intelligently and considerately take part in those great deci- 
sions, often to be made under stress of passion and pressure of events, 
upon which the relations of nations, and therefore the peace and pros- 
perity of the world, depend. That international courtesy, involving 
patience, consideration, and sympathy, which, like courtesy between 
individuals, delays and prevents the breaking of relations in violent 
strife, is more important than courts or treaties. Justness in the 
public opinion of nations produces international justice, and will 
make ideal the international law of the future. 

Here in Washington, more than ever an international capital, 
where all our treaties since 1800 have been signed, where all the 
great decisions of the Supreme Court have been given, where Presi- 
dents and Congresses and international commissions and interna- 
tional lawyers have done so much to make the law of nations what 
it is to-day, and to insure its improvement in the future; here, whence 
came the leadership and inspiration that saved the Hague Conference 
from failure, that brought nations to the Hague Tribunal and saved 
it from disuse and contempt, that has brought about another Hague 
Conference, and that will bring about a permanent court of arbi- 
tration; here, under the eye of President Roosevelt, who has done 
more than any other man for this great cause, is the appropriate 
place for your assembling in the name of that better understanding 
between peoples based on justice and on mutual respect for rights 
and duties, which will bring international relations to the plane of 
the best individual relations and mightily advance the progress of 
mankind. 


At the conclusion of the address of welcome, Chief Justice Fuller 
arose and said: 


Mr. President, I propose for honorary membership in the Ameri- 
can Society of International Law, Professor Heinrich Lammasch, 


» Vol. I:1. 
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professor of international law at the University of Vienna, member 
of the Austrian Upper House, delegate to the First International 
Peace Conference, member of the Permanent Court of Arbitration, 
member of the Venezuelan Arbitration Tribunal, president of the 
Maskat Arbitration Tribunal of 1905. Having sat with Dr. Lam- 
masch as member of the Maskat International Tribunal, and knowing 
him personally and intimately, appreciating his character as well as 
his scientific attainments, I feel sure that in electing him to honorary 
membership the Society honors itself as much as it does him. I 
therefore have the honor to propose the election of Dr. Lammasch. 

The Prestpent. The motion of the Chief Justice will be re- 
ferred to the Executive Council and the action taken will be reported 
at the session to-morrow morning. 
; 

ADDRESS BY THE PRESIDENT OF THE SOCIETY } 


Gentlemen: In opening this meeting of the American Society of 
international Law, which I hope will be the first of many meetings in 
unbroken succession to continue long after we personally have ceased 
to take part in affairs, let me welcome you to the beginning of your 
labors for a more thorough understanding of this important and 
fascinating subject. It is impossible that the human mind should 
be addressed to questions better worth its noblest efforts, offering 
a greater opportunity for usefulness in the exercise of its powers, or 
more full of historical and contemporary interest, than in the field 
of international rights and duties. The change in the theory and 
practice of government which has marked the century since the 
establishment of the American Union has shifted the determination 
of great questions of domestic national policy from a few rulers in 
each country to the great body of the people, who render the ultimate 
decision under all modern constitutional governments. Coincident 
with that change the practice of diplomacy has ceased to be a mystery 
confined to a few learned men who strive to give effect to the wishes 
of personal rulers, and has become a representative function answer- 
ing to the opinions and the will of the multitude of citizens, who 


1 This address was published in the AMERICAN JOURNAL OF INTERNATIONAL Law, 
1, 273, 
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themselves create the relations between states and determine the 
issues of friendship and estrangement, of peace and war. Under 
the new system there are many dangers from which the old system 
was free. The rules and customs which the experience of centuries 
had shown to be essential to the maintenance of peace and good 
understanding between nations have little weight with the new popu- 
lar masters of diplomacy ; the precedents and agreements of opinions 
which have carried so great a part of the rights and duties of natious 
toward each other beyond the pale of discussion are but little under- 
stood. The education of public opinion, which should lead the 
sovereign people in each country to understand the definite limitations 
upon national rights and the full scope and responsibility of national 
duties, has only just begun. Information, understanding, leader- 
ship of opinion in these matters, so vital to wise judgment and 
right action in international affairs, are much needed. This Society 
may serve as a collegium, in the true sense of the word, in which 
all who choose to seek a broader knowledge of the law that governs 
the affairs of nations may give each to the other the incitement of 
earnest and faithful study and may give to the great body of our 
countrymen a clearer view of their international rights and 
responsibilities. 

I shall detain you from the interesting program of instruction and 
discussion which has been arranged for this meeting only by trying 
to illustrate the kind of service that the Society may render, in a 
few remarks intended to clear away a somewhat widespread popular 
misapprehension regarding a question arising under a treaty of the 
United States. 

The treaty of November 22, 1894, between the United States and 
Japan provided, in the first article: 

The citizens or subjects of each of the two High Contracting 
Parties shall have full liberty to enter, travel, or reside in any part 
of the territory of the other Contracting Party, and shall enjoy full 
and perfect protection for their persons and property. * * * 

In whatever relates to rights of residence and travel; to the posses- 
sion of goods and effects of any kind; to the succession to personal 


estate, by will or otherwise, and the disposal of property of any sort 
and in any manner whatsoever which they may lawfully acquire, the 
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citizens or subjects of each Contracting Party shall enjoy in the 
territories of the other the same privileges, liberties, and rights, and 
shall be subject to no higher imposts or charges in these respects than 
native citizens or subjects or citizens or subjects of the most favored 
nation. 


The Constitution of the State of California provides, in article 9: 


Section 1. A general diffusion of knowledge and intelligence 
being essential to the preservation of the rights and liberties of the 
people, the Legislature shall encourage by all suitable means the pro- 
motion of intellectual, scientific, moral, and agricultural improvement. 

Sec. 5. The Legislature shall provide for a system of common 
schools, by which a free school shall be kept up and supported in 
each district at least six months in every year, after the first year in 
which a school has been established. 

Src. 6. The public school system shall include primary and 
grammar schools, and such high schools, evening schools, normal 
schools, and technical schools as may be established by the Legislature, 
or by municipal or district authority. The entire revenue derived 
from the State school fund and from the general State school tax shall 
be applied exclusively to the support of the primary and grammar 
school. 


The statutes of California establish the public school system re- 
quired by the Constitution. They provide that the State Comp- 
troller must each year “ estimate the amount necessary to raise the 
sum of seven dollars for each census child between the ages of five 
and seventeen years in the said State of California, which shall be 
the amount necessary to be raised by ad valorem tax for the school 
purposes during the year.” 

The statutes further provide that the Board of Education of San 
Francisco shall have authority — 


to establish and enforce all necessary rules and regulations for the 
government and efficiency of the schools [in that city] and for carry- 
ing into effect the school system; to remedy truancy; and to compel 
attendance at school of children between the ages of six and fourteen 
years, who may be found idle in public places during school hours. 


The statutes further provide, in section 1662 of the school law: 
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Every school, unless otherwise provided by law, must be open for 
the admission of all children between six and twenty-one years of 
age residing in the district, and the board of school trustees, or city 
board of education, have power to admit adults and children not 
residing in the district, whenever good reasons exist therefor. 
Trustees shall have the power to exclude children of filthy or vicious 
habits, or children suffering from contagious or infectious diseases, 
and also to establish separate schools for Indian children and for 
children of Mongolian or Chinese descent. When such separate 
schools are established, Indian, Chinese, or Mongolian children must 
not be admitted into any other school. 


On the 11th of October, 1906, the Board of Education of San 
Francisco adopted a resolution in these words: 

Resolved, That in accordance with Article X, section 1662, of the 
school law of California, principals are hereby directed to send all 
Chinese, Japanese, or Korean children to the Oriental Public School, 


situated on the south side of Clay street, between Powell and Mason 
streets, on and after Monday, October 15, 1906. 


The school system thus provided school privileges for all resident 
children, whether citizen or alien; all resident children were included 
in the basis for estimating the amount to be raised by taxation for 
school purposes; the fund for the support of the school was raised 
by general taxation upon all property of resident aliens as well as 
of citizens; and all resident children, whether of aliens or of citizens, 
were liable to be compelled to attend the schools. So that, under the 
resolution of the Board of Education, the children of resident aliens 
of all other nationalities were freely admitted to the schools of the 
city in the neighborhood of their homes, while the children of Indians, 
Chinese, and Japanese were excluded from those schools, and were 
not only deprived of education unless they consented to go to the 
special oriental school on Clay street, but were liable to be forcibly 
compelled to go to that particular school. 

After the passage of this resolution, admission to the ordinary 
primary schools of San Francisco was denied to Japanese children, 
and thereupon the Government of Japan made representations to 
the Government of the United States that inasmuch as the children 
of residents who were citizens of all other foreign countries were 
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freely admitted to the schools, the citizens of Japan residing in the 
United States were, by that exclusion, denied the same privileges, 
liberties, and rights relating to the right of residence which were 
accorded to the citizens or subjects of the most-favored nation. The 
questions thus raised were promptly presented by the Government 
of the United States to the Federai court in California, and also to 
the State court of California, in appropriate legal proceedings. The 
matter has been happily disposed of without proceeding to judgment 
in either case; but in the meantime there was much excited discussion 
of the subject in the newspapers and in public meetings and in pri- 
vate conversation. 

It is a pleasure to be able to say that never for a moment was 
there, as between the Government of the United States and the 
Government of Japan, the slightest departure from perfect good 
temper, mutual confidence, and kindly consideration; and that no 
sooner had the views and purposes of the Governments of the United 
States, the State of California, and the city of San Francisco been 
explained by each to the other than entire harmony and good under- 
standing resulted, with a common desire to exercise the powers vested 
in each, for the common good of the whole country, of the State, and 
of the city. 

The excitement has now subsided, so that it may be useful to con- 
sider what the question really was, not because it is necessary for the 
purposes of that particular case, but because of its bearing upon 
eases which may arise in the future under the application of the 
treaty-making power of the United States to other matters and in 
other parts of the national domain. 

It is obvious that three distinct questions were raised by the claim 
originating with Japan and presented by our National Government 
to the courts of San Francisco. The first and second were merely 
questions of construction of the treaty. Was the right to attend the 
primary schools a right, liberty, or privilege of residence? and, if so, 
was the limitation of Japanese children to the oriental school and 
their exclusion from the ordinary schools a deprivation of that right, 
liberty, or privilege? These questions of construction, and especially 
the second, are by no means free from doubt; but as they concern 
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only the meaning of a particular clause in a particular treaty they 
are not of permanent importance, and, the particular occasion for 
their consideration having passed, they need not now be discussed. 

The other question was whether, if the treaty had the meaning 
which the Government of Japan ascribed to it, the Government of 
the United States had the constitutional power to make such a treaty 
agreement with a foreign nation which would be superior to and con- 
trolling upon the laws of the State of California. A correct under- 
standing of that question is of the utmost importance not merely as 
regards the State of California, but as regards all States and all 
citizens of the Union. 

There was a very general misapprehension of what this treaty 
really undertook to do. It was assumed that in making and assert- 
ing the validity of the treaty of 1894 the United States was asserting 
the right to compel the State of California to admit Japanese chil- 
dren to its schools. No such question was involved. That treaty 
did not, by any possible construction, assert the authority of the 
United States to compel any State to maintain public schools, or to 
extend the privileges of its public schools to Japanese children or 
to the children of any alien residents. The treaty did assert the 
right of the United States, by treaty, to assure to the citizens of a 
foreign nation residing in American territory equality of treatment 
with the citizens of other foreign nations, so that if any State chooses 
to extend privileges to alien residents as well as to citizen residents, 
the State will be forbidden by the obligation of the treaty to dis- 
criminate against the resident citizens of the particular country with 
which the treaty is made, and will be forbidden to deny to them the 
privileges which it grants to the citizens of other foreign countries. 
The effect of such a treaty, in respect of education, is not positive 
and compulsory; it is negative and prohibitory. It is not a require- 
ment that the State shall furnish education; it is a prohibition against 
discrimination when the State does choose to furnish education. It 
leaves every State free to have public schools or not, as it chooses, 
but it says to every State: “If you provide a system of education 
which includes alien children, you must not exclude these particular 
alien children.” 
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It has been widely asserted or assumed that this treaty provision 
and its enforcement involved some question of State’s rights. There 
was and is no question of State’s rights involved, unless it be the 
question which was settled by the adoption of the Constitution. 

This will be apparent upon considering the propositions which I 
will now state: 

1. The people of the United States, by the Constitution of 1787, 


vested the whole treaty-making power in the National Government. 
They provided: 


The President shall have power, by and with the advice and con- 
sent of the Senate, to make treaties, provided two-thirds of the 
Senators present concur. (Art. II, sec. 2.) 


No state shall enter into any treaty, alliance or confederation; 
* * *, Nostate shall, without the consent of Congress); * * * 
enter into any agreement or compact with another state, or with a 
foreign power. (Art. I, sec. 10.) 

This constitution, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made, or which shall 
be made, under the authority of the United States, shall be the 
supreme law of the land; and the judges in every state shall be bound 
thereby any thing in the constitution or laws of any state to the con- 
trary notwithstanding. (Art. VI.) 


Legislative power is distributed; upon some subjects the National 
Legislature has authority; upon other subjects the State Legislature 
has authority. Judicial power is distributed; in some cases the 
Federal courts have jurisdiction ; in other cases the State courts have 
jurisdiction. Executive power is distributed; in some fields the 
National Executive is to act; in other fields the State Executive is 
to act. The treaty-making power is not distributed; it is all vested 
in the National Government; no part of it is vested in or reserved 
to the States. In international affairs there are no States; there is 
but one nation, acting in direct relation to and representation of 
every citizen in every State. Every treaty made under the authority 
of the United States is made by the National Government, as the 
direct and sole representative of every citizen of the United States 
residing in California equally with every citizen of the United States 


residing elsewhere. It is, of course, conceivable, that, under pre- 
4 
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tense of exercising the treaty-making power, the President and Senate 
might attempt to make provisions regarding matters which are not 
proper subjects of international agreement, and which would be only 
a colorable — not a real — exercise of the treaty-making power; but 
so far as the real exercise of the power goes, there can be no ques- 
tion of State rights, because the Constitution itself, in the most 
explicit terms, has precluded the existence of any such question. 

2. Although there are no express limitations upon the treaty- 
making power granted to the National Government, there are cer- 
tain implied limitations arising from the nature of our Government 
and from the other provisions of the Constitution; but those implied 
limitations do not in the slightest degree touch the making of treaty 
provisions relating to the treatment of aliens within our territory. 

In the case of Geofroy v. Riggs, which, in 1889, sustained the 
rights of French citizens under the treaty of 1800 to take and hold 
real and personal property in contravention of the common law and 
the statutes of the State of Maryland, the Supreme Court of the 
United States said: 


That the treaty power of the United States extends to all proper 
subjects of negotiations between our Government and the govern- 
ments of other nations is clear. * * * The treaty power, as 
expressed in the Constitution, is in terms unlimited except by those 
restraints which are found in that instrument against the action of 
the Government or of its Departments, and those arising from the 
nature of the Government itself and of that of the States. It would 
not be contended that it extends so far as to authorize what the Con- 
stitution forbids, or a change in the character of the Government, o> 
in that of one of the States, or a cession of any portion of the terri- 
tory of the latter without its consent. But with these exceptions 
it is not perceived that there is any limit to the questions which can 
be adjusted touching any matter which is properly the subject of 
negotiation with a foreign country. 


3. Reciprocal agreements between nations regarding the treatment 
which the citizens of each nation shall receive in the territory of the 
other nation are among the most familiar, ordinary, and unques- 
tioned exercises of the treaty-making power. To secure the citizens 
of one’s country against discriminatory laws and discriminatory 
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administration in the foreign countries where they may travel or 
trade or reside is, and always has been, one of the chief objects of 
treaty making, and such provisions always have been reciprocal. 

During the entire history of the United States provisions of this 
description have been included in our treaties of friendship, com- 
merce, and navigation with practically all the other nations of the 
world. Such provisions had been from time immemorial the sub- 
ject of treaty agreements among the nations of Europe before 
American independence; and the power to make such provisions was 
exercised without question by the Continental Congress in the treaties 
which it made prior to the adoption of our Constitution. The treaty 
of 1778 with France, made between the Most Christian King and 
the thirteen United States of North America by name, contained 
such provisions. So did the treaty of 1782 between Their High 
Mightinesses the States-General of the United Netherlands and the 
thirteen United States of America by name. 

The treaty of 1785 with Prussia, ratified by the Continental 
Congress on the 17th of May, 1786, contained an exercise of the 
same kind of power. Mr. Bancroft Davis summarizes the pro- 
visions of this character in the Prussian treaty in these words: 


The favored-nation clause put Prussia on the best footing in the 
ports of Charleston, Boston, Philadelphia, and New York, no matter 
what the legislatures of South Carolina, Massachusetts, Pennsyl- 
vania, or New York might say. Aliens were permitted to hold per- 
sonal property and dispose of it by testament, donation, or otherwise, 
and the exaction of State dues in excess of those exacted from citizens 
of the State in like cases were forbidden. The right was secured 
to aliens to frequent the coasts of each and all the States, and to 
reside and trade there. Resident aliens were assured against State 
legislation to prevent the exercise of liberty of conscience and the 
performance of religious worship; and when dying, they were guar- 
anteed the right of decent burial and undisturbed rest for their 


bodies. 


It is not open to doubt that when the delegates of these thirteen 
States conferred the power to make treaties upon the new National 
Government in the broadest possible terms and without any words 
of limitation, the subjects about which they themselves had been 
making the treaties then in force were included in the power. 
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The treaty of July 28, 1868, between the United States and 
China —the celebrated Burlingame Treaty — contained, in the 


sixth article, a provision in the very words of the Japanese treaty. 
That article provided: 


Citizens of the United States visiting or residing in China shall 
enjoy the same privileges, immunities or exemptions in respect to 
travel or residence as may there be enjoyed by the citizens or sub- 
jects of the most favored nation. And, reciprocally, Chinese sub- 
jects visiting or residing in the United States, shall enjoy the same 
privileges, immunities, and exemptions in respect to travel or resi- 
dence, as may there be enjoyed by the citizens or subjects of the 
most favored nation. 


In the case of Tiburcio Parrot (6 Sawyer, 368) the Cireuit Court 
of the United States said, Mr. Justice Sawyer reading the opinion: 


As to the point whether the provision in question is within the 
treaty-making power, I have as little doubt as upon the point already 
discussed. Among all civilized nations, in modern times at least, the 
treaty-making power has been accustomed to determine the terms 
and conditions upon which the subjects of the parties to the treaty 
shall reside in the respective countries, and the treaty-making power 
is conferred by the Constitution in unlimited terms. Besides, the 
authorities cited on the first point fully cover and determine this 
question. If the treaty-making power is authorized to determine 
what foreigners shall be permitted to come into and reside within 
the country, and who shall be excluded, it must have the power 
generally to determine and prescribe upon what terms and conditions 
such as are admitted shall be permitted to remain. 


And regarding the same treaty the Supreme Court of the United 
States remarked, in the case of Baldwin v. Franks (120 U. S. 679): 


That the United States have power under the Constitution to pro- 
vide for the punishment of those who are guilty of depriving Chinese 
subjects of any of the rights, privileges, immunities, or exemptions 
guaranteed to them by this treaty we do not doubt. 


4. It has been settled for more than a century that the fact that 
a treaty provision would interfere with or annul the laws of a State 
as to the aliens concerning whom the provision is made, is no im- 
peachment of the treaty’s authority. 
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The very words of the Constitution, that the judges in every State 
shall be bound by a treaty “anything in the constitution or laws 
of any state to the contrary notwithstanding,” necessarily imply an 
expectation that some treaties will be made in contravention of laws 
of the States. Far from the treaty-making power being limited by 
State laws, its scope is entirely independent of those laws; and when- 
ever it deals with the same subject, if inconsistent with the law, it 
annuls the law. This is true as to any laws of the States, whether 
the legislative authority under which they are passed is concurrent 
with that of Congress, or exclusive of that of Congress. 

In the case of Ware v. Hylton the Supreme Court of the United 
States, in the year 1796, considered the effect under the Constitu- 
tion of the treaty of peace with England of 1783, which provided 
that “ creditors on either side should meet with no lawful impedi- 
ment to the recovery of the full value in sterling money, of all bona 
fide debts, theretofore contracted,” as against a law of the State of 
Virginia, which confiscated to the State of Virginia the debts due 
from its citizens to British subjects. 

The court said: 


There can be no limitation on the power of the people of the United 
States. By their authority, the State Constitutions were made, and 
by their authority the Constitution of the United States was estab- 
lished; and they had the power to change or abolish the State Con- 
stitutions, or to make them yield to the General Government and to 
treaties made by their authority. A treaty can not be the supreme 
law of the land — that is, of all the United States —if any act of 
a State Legislature can stand in its way. If the Constitution of a 
State (which is the fundamental law of the State, and paramount 
to its Legislature) must give way to a treaty, and fall before it, can 
it be questioned whether the less power, an act of the State Legis- 
lature, must not be prostrate? It is the declared will of the people 
of the United States that every treaty made by the authority of the 
United States shall be superior to the Constitution and laws of any 
individual State; and their will alone is to decidee * * * 

Four things are apparent on a view of this sixth article of the 
National Constitution: 1st. That it is retrospective, and is to be 
considered in the same light as if the Constitution had been estab- 
lished before the making of the treaty of 1783. 2d. That the Con- 
stitution or laws of any of the States, so far as either of them shall 








54 


be found contrary to that treaty, are by force of the said article 
prostrated before the treaty. 3d. That, consequently, the treaty of 
1783 has superior power to the Legislature of any State, because no 
Legislature of any State has any kind of power over the Constitution, 
which was its creator. 4th. That it is the declared duty of the State 
judges to determine any Constitution or laws of any State contrary 
to that treaty (or any other), made under the authority of the 
United States, null and void. National or Federal judges are bound 
by duty and oath to the same conduct. 


In the case of Fairfax v. Hunter, in 1812, Mr. Justice Story 
delivering the opinion, the Supreme Court of the United States sus- 
tained the title of a British subject, under the provisions of the treaty 
of 1794, in direct contravention of the laws of the State of Virginia. 
In the case of Chirac v. Chirac, in 1817, Chief Justice Marshall 
delivering the opinion, the Supreme Court of the United States sus- 
tained the title of a French subject to real estate in Maryland, in 
direct contravention of the laws of that State. A long line of cases 
have followed in the Supreme Court applying the provisions of 
various treaties and maintaining without exception the unvarying 
rule that the State statute falls before the treaty. 

It equally appears from these cases that the treaty provisions 
which were sustained by the Supreme Court and the State laws 
which were declared void, so far as they conflicted with a treaty, 
related to matters regarding which Congress had no power to legis- 
late, but upon which, in the distribution of legislative powers under 
the Constitution, the States, and the States alone, had power to 
legislate. 

5. Since the rights, privileges, and immunities, both of person and 
property, to be accorded to foreigners in our country and to our citi- 
zens in foreign countries are a proper subject of treaty provision and 
within the limits of the treaty-making power, and since such rights, 
privileges, and immunities may be given by treaty in contravention 
of the laws of any State, it follows of necessity that the treaty- 
making power alone has authority to determine what those rights, 
privileges, and immunities shall be. No State can set up its laws 
as against the grant of any particular right, privilege, or immunity 
any more than against the grant of any other right, privilege, or 
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immunity. No State can say a treaty may grant to alien residents 
equality of treatment as to property but not as to education, or as to 
the exercise of religion and as to burial but not as to education, or 
as to education but not as to property or religion. That would be 
substituting the mere will of the State for the judgment of the Presi- 
dent and Senate in exercising a power committed to them and pro- 
hibited to the States by the Constitution. 

There was, therefore, no real question of power arising under this 
Japanese treaty and no question of State rights. 

There were, however, questions of policy, questions of national 
interests and of State interests, arising under the administration of 
the treaty and regarding the application of its provisions to the 
conditions existing on the Pacifie coast. 

In the distribution of powers under our composite system of gov- 
ernment the people of San Francisco had three sets of interests com- 
mitted to three different sets of officers — their special interest as 
citizens of the principal city and commercial port of the Pacific 
coast represented by the city government of San Francisco; their 
interest in common with all the people of the State of California 
represented by the Governor and Legislature at Sacramento; and 
their interests in common with all the people of the United States 
represented by the National Government at Washington. Each one 
of these three different governmental agencies had authority to do 
certain things relating to the treatment of Japanese residents in 
San Francisco. These three interests could not be really in conflict ; 
for the best interest of the whole country is always the true interest 
of every State and city, and the protection of the interests of every 
locality in the country is always the true interest of the nation. 
There was, however, a supposed or apparent clashing of interests, 
and, to do away with this, conference, communication, comparison 
of views, explanation of policy and purpose were necessary. Many 
thoughtless and some mischievous persons have spoken and written 
regarding these conferences and communications as if they were the 
parleying and compromise of enemies. On the contrary, they were 
an example of the way in which the public business ought always 
to be conducted; so that the different public officers respectively 
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charged with the performance of duties affecting the same subject- 
matter may work together in furtherance of the same public policy 
and with a common purpose for the good of the whole country and 
every part of the country. Such a concert of action with such a 
purpose was established by the conferences and communications 
between the national authorities and the authorities of California 
and San Francisco which followed the passage of the Board of 
Education resolution. 

There was one great and serious question underlying the whole 
subject which made all questions of construction and of scope and 
of effect of the treaty itself — all questions as to whether the claims 
of Japan were well founded or not; all questions as to whether the 
resolution of the school board was valid or not — seem temporary 
and comparatively unimportant. It was not a question of war with 
Japan. All the foolish talk about war was purely sensational and 
imaginative. There was never even friction between the two Gov- 
ernments. The question was: What state of feeling would be 
created between the great body of the people of the United States 
and the great body of the people of Japan as a result of the treat- 
ment given to the Japanese in this country ? 

What was to be the effect upon that proud, sensitive, highly 
civilized people across the Pacific, of the discourtesy, insult, imputa- 
tions of inferiority and abuse aimed at them in the columns of 
American newspapers and from the platforms of American public 
meetings? What would be the effect upon our own people of the 
responses that natural resentment for such treatment would elicit 
from the Japanese ? 

The first article of the first treaty Japan ever made with a western 
power provided : 

There shall be a perfect, permanent, and universal peace and a 
sincere and cordial amity between the United States of America on 


the one part, and the empire of Japan on the other part, and between 
their people respectively, without exception of persons or places. 


Under that treaty, which bore the signature of Matthew Calbraith 
Perry, we introduced Japan to the world of western civilization. We 
had always been proud of her wonderful development — proud of 
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the genius of the race that in a single generation adapted an ancient 
feudal system of the Far East to the most advanced standards of 
modern Europe and America. The friendship between the two 
nations had been peculiar and close. Was the declaration of that 
treaty to be set aside? At Kurihama, in Japan, stands a monument 
to Commodore Perry, raised by the Japanese in grateful apprecia- 
tion, upon the site where he landed and opened negotiations for the 
treaty. Was that monument henceforth to represent dislike and 
resentment? Were the two peoples to face each other across the 
Pacific in future years with angry and resentful feelings? All this 
was inevitable if the process which seemed to have begun was to con- 
tinue, and the Government of the United States looked with the 
greatest solicitude upon the possibility that the process might 
continue. 

It is hard for democracy to learn the responsibilities of its power; 
but the people now, not governments, make friendship or dislike, 
sympathy or discord, peace or war, between nations. In this modern 
day, through the columns of the myriad press and messages flashing 
over countless wires, multitude calls to multitude across boundaries 
and oceans in courtesy or insult, in amity or in defiance. Foreign 
officers and ambassadors and ministers no longer keep or break the 
peace, but the conduct of each people toward every other. The people 
who permit themselves to treat the people of other countries with 
discourtesy and insult are surely sowing the wind to reap the whirl- 
wind, for a world of sullen and revengeful hatred can never be a 
world of peace. Against such a feelmg treaties are waste paper 
and diplomacy the empty routine of idle form. The great question 
which overshadowed all discussion of the treaty of 1894 was the 
question: Are the people of the United States about to break friend- 
ship with the people of Japan? That question, I believe, has been 
happily answered in the negative. 


The Presipent. I am instructed by the Secretary, under whose 
control I am, to announce that the general business of the Society 
will be postponed until Saturday morning, and that there will be a 
meeting of the Executive Council this afternoon upon the adjourn- 
ment of this session. 
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We will now proceed to the first number on the program — 

Mr. Turopore P. Ion. Mr. President, may I interrupt for a 
moment ? 

The Presipent. Certainly. 

Mr. Ion. I am the professor of international law of the Boston 
University Law School. I was not aware that the Japanese question 
was coming up, and am not prepared to answer at this time what 
has been said on that subject. I would like to ask if there is to be 
discussion on this question. If so, I should like to read, if possible, 
a statement in answer to that which has been made this morning. 
I could be prepared to do that to-morrow morning or to-morrow 
afternoon. I think that some kind of an answer should be made, 
if possible. 

The Prestipent. There will be an opportunity for discussion 
upon that subject at the session which begins this evening at 8 o’clock. 

Mr. Ion. Then I will be prepared at that time to present a 
paper. 

The Preswwent. The first number on the program is the ques- 
tion: ‘“ Would immunity from capture during war of nonoffending 
private property upon the high seas be in the interest of civiliza- 
tion?” Upon that subject a paper will be read by Admiral 
Stockton. 


ADDRESS OF REAR-ADMIRAL C. H. STOCKTON, U. 8. N., 
OF WASHINGTON, D. c.! 


Mr. President and Members of the Society: Before starting on 
this paper, I may say that it represents my views as an individual 
member of the Society, and not as a representative of the profession 
of which I am proud to be a member. 

This subject is a timely one from the fact that we are on the eve 
of the meeting of the Second International Conference at The 
Hague, the First Conference in 1899 having voted that — 


1This address was published in THE AMERICAN JOURNAL OF INTERNATIONAL 
Law, I:930. 
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The conference expresses the wish that the proposal which con- 
templates the declaration of the inviolability of private property in 
naval warfare may be referred to a subsequent conference for 
consideration. 


The present program for this coming conference includes this 
question of the immunity of private property as one agreed upon for 
discussion. 

Before entering into a discussion of the subject, it may be well to 
make a résumé of the historical status of the question up to the 
present time so far as the United States, Great Britain, and other 
civilized countries are concerned. 

First, as to the United States: 

The first mention of the question in a definite shape was made 
by Benjamin Franklin in an article to Richard Oswald in 1783, of 
which he said: “ I rather wish than expect that it will be adopted.” 
As a matter of fact it was not adopted. 

The pertinent part of this article— which begins with the words, 
“ Tf war should hereafter arise between Great Britain and the United 
States, which God forbid ” — was, however, incorporated by Franklin 
in a treaty made later with Prussia. 

This treaty between the United States and Prussia, of 1785, in 
Article XXIII did definitely provide, however, that — 

All merchant and trading vessels employed in exchanging the products 
of different places and thereby rendering the necessaries, conveniences 
and comforts of human life more easy to be obtained and more gen- 
eral, shall be allowed to pass free and unmolested ; and neither of the 
contracting powers shall grant or issue any commission to any private 
armed vessels, empowering them to take or destroy such trading 


vessels, or interrupt such commerce. (Treaties and Conventions, 
1776-1887, pp. 905-906.) 


This provision did not, however, reappear in the treaty of 1799, 
which took the place of the treaty of 1785. 

In 1808, Mr. Charles J. Ingersoll, a representative in Congress 
from Pennsylvania, advocated the exemption of private property at 
sea from capture, and renewed his advocacy of this exemption during 
the war of 1812. 
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In 1823, President Monroe, in his annual message, stated that 
instructions had been given to ministers of the United States accred- 
ited to the leading maritime powers to make proposals to these govern- 
ments which would look to “ the abolition of private war on the sea.” 
The same attitude was taken in the annual message of December 7, 
1824. No results followed these proposals, England and France 
declining to entertain the question and Russia making her acceptance 
conditional upon that of the other maritime powers. 

In 1856, President Pierce, in his message of December the 2d, 
stated that the Government of the United States was desirous to 
secure “ the immunity of private property on the ocean from hostile 
capture.” To attain this object it was proposed to add to the Decla- 
ration of Paris of 1856, as an amendment to the rule that “ privateer- 
ing is and remains abolished,” the words — 


that the private property of subjects and citizens of a belligerent on 
the high seas shall be exempt from seizure by public armed vessels 
of the other belligerent, except it be contraband. 


Italy, Prussia, and Russia were at that time ready to accede to 
the wishes of the United States. Some of the leading men of France 
were also favorably inclined, but Great Britain, true to her traditional 
policy, was, however, unwilling to consent to the proposed amend- 
ment, and the proposition fell through. 

In 1871, a treaty was entered into between the United States and 
Italy, dated February 26, 1871, which provided in Article XII 
that — 


The High Contracting Parties agree that in the unfortunate event 
of a war between them the private property of their respective citi- 
zens and subjects, with the exception of contraband of war, shall be 
exempt from capture or seizure on the high seas or elsewhere by the 
armed vessels or by the military forces of either party, it being under- 
stood that this exemption shall not extend to vessels and their cargoes 
which may attempt to enter a port blockaded by the naval forces of 
either party. (Compilation of Treaties in Force, 1778-1904, p. 
453.) 


In the instructions to the delegates from the United States to the 
First Hague Conference, dated April, 1899, they were directed to 
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bring the subject of the immunity of private property at sea from 
capture in war time before the conference, with the result, given at 
the beginning of this paper, of the reference of the subject to a 
future conference, a few of the powers abstaining from a vote upon 
the question. In the annual message of President McKinley in 
1898, and of President Roosevelt in 1903, an advocacy of this ex- 
emption from capture was again presented, and subsequently action 
was taken by the Senate and House of Representatives as follows: 


That it is the sense of the Congress of the United States that it is 
desirable in the interest of uniformity of action by the maritime 
states of the world in time of war that the President endeavor to 
bring about an understanding among the principal maritime powers 
with a view of incorporating into the permanent law of civilized 
nations the principle of the exemption of all private property at sea, 
not contraband of war, from capture or destruction by belligerents. 


The resolution of Congress just read was incorporated by Secretary 
Hay in his despatch of October 31, 1904, sent to the representatives 
of the United States accredited to the governments signatories to the 
acts of the Hague Conference of 1899 with reference to the sum- 
moning of a new and second peace conference at The Hague. 

The policy advocated by the Government of the United States in 
regard to the proposed immunity of private property at sea may be 
said to be continuous and uniform, but it must not be understood 
that the voices of its publicists and statesmen have always been in 
accord with that of the Government. As a representative both of 
dissent and of both of the classes of writers just referred to, I will 
quote from the writings of Mr. Richard Henry Dana. Discussing 
the distinction between enemy property at sea and on land, he says: 


Where private property is taken it is of such a character or so 
situated as to make its capture a justifiable means of coercing the 
power with which we are at war. If the hostile power has an interest 
in the property which is available to him for the purposes of war, 
that fact makes it prima facie a subject of capture. The enemy has 
such an interest in all convertible and mercantile property within 
his control, or belonging to persons who are living under his control, 
whether it be on land or at sea, for it is a subject of taxation, con- 
tribution, and confiscation. The humanity and policy of modern 
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times have abstained from the taking of private property not liable 
to direct use in war when on land. Some of the reasons for this are 
the infinite varieties of the character of such property from things 
almost sacred to those purely merchantable; the difficulty of dis- 
criminating among these varities; the need of much of it to support 
the life of noncombatant persons and animals; the unlimited range 
of places and objects which would be opened to the military, and 
the moral dangers attending searches and captures in households and 
among noncombatants. But on the high seas these reasons do not 
apply. Strictly personal effects are not taken. Cargows are usually 
purely merchandise. Merchandise sent to sea is sent voluntarily, 
embarked by merchants on an enterprise of profit, taking the risks 
of war; its value is usually capable of compensation in money, and 
may be protected by insurance; it is in the custody of men trained 
and paid for the purpose; and the sea upon which it is sent is res 
omnium, the common field of war as well as of commerce. The pur- 
pose of maritime commerce is the enriching of the owner by the 
transit over this common field and it is the usual object of revenue 
to the power under whose government the owner resides. 


The law of prizes of merchant vessels has been uniformly followed 
by us in war time, by the Navy Department in capture and the courts 
in condemnation. 

Let us pass, now, to the historical policy of Great Britain upon 
this matter. The Government of Great Britain and, until recent 


times, its publicists have been as uniformly in favor of the con- 
tinuance of the policy of the capture of private property at sea as 


the Government of the United States has been opposed to its con- 
tinuanee. Without favorable action on the part of Great Britain 
this war right, now a matter of accepted international law, will not 
be given up except in isolated arrangements like that of the United 
States and Italy. So far England’s Government as the great sea 
power has persistently refused to diseuss even any proposition for 


2 Prize money for such captures was, however, abolished by act of Congress in 
1899, shortly after the Spanish-American war. 

As to the severity of land warfare towards private property, extreme cases 
have taken place in our history, such as the freeing of private slave property 
as a war measure in the Civil War and also the devastation of the Shenandoah 
Valley by Sheridan, while on the part of the South there was the confiscation of 
private debts owed to Northern creditors during the same war. 
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the abolition of the right to capture private property at sea. I will 
mention only one official statement upon the matter which will stand 
as a representative statement of the Government of England as to its 
policy. 

Lord Palmerston, in 1859, said: 

The existence of England depends upon her maritime preponder- 
ance, and she could not maintain herself if she were deprived of the 
right to capture the private property of the enemy and to make 
prisoners of the crews of its merchant ships. A maritime power 
like England can not renounce any proper means of weakening her 
enemies, and if she did not take as prisoners the sailors of their 


merchant ships they would soon be employed in fighting upon the 
ships of war. 


But times change and with them the interests of nations. The 
great carrying trade of Great Britain is now more than half of that 
of the world; that of the United States has sunk into insignificance. 
From the insular conditions of the British isles not only is her food 
supply sea-borne in transit, but the greater part of the raw materials 
which feed the industries of Great Britain are sea-borne, and her 
large export trade of manufactured articles finds upon the sea also its 
distributing routes. 

As a result some of her statesmen and her writers upon inter- 
national law advocate the exemption from capture of private prop- 
erty at sea as a policy most conducive to her interests. 

Among these I may mention Sir John MacDonald, Dr. Thomas J. 
Lawrence, Mr. Edmund Robertson, a member of the present Govern- 
ment, and Lord Loreburn, now Lord High Chancellor of the realm. 

Still in opposition may be found Atlay, the editor of Hall’s Inter- 
national Law; Mr. Oppenheim, author of a recent work on Inter- 
national Law; Westlake, and Professor Holland. 

But even the latter writers have shifted their ground. 

Westlake, after discussing the matter under its old received con- 
clusions, says: 

The true conclusion appears to be that a real cause, when such 
may exist, for desiring the detention of the enemy’s sailors and ships 
in order to prevent invasion or the loss of our naval supremacy, is 
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the only adequate motive for maintaining the present practice; and 
that at the commencement of a war England should offer to her 
enemy to enter with him into a convention determinable by either 
side on short notice for mutual abstention from maritime capture 
except under the heads of blockade and contraband. 


Holland, who expresses still his opposition to any change, said in 
a letter written in 1900: 


The question of immunity seems to me to be rather one for poli- 
ticians and shipowners than for lawyers. It is probable that im- 
munity would now be in the interest of Great Britain, but if so the 
continental governments, whatever may be continental legal opinion, 
are not likely to pledge themselves to it, and, even if they did enter 
into a general convention to that effect, could hardly be relied upon 
to stand by their bargain. I doubt the expediency of making treaties 
about lines of conduct which may affect national existence. The 
strain upon them is likely to be too great for endurance, and one 
is afraid that one’s country might be lulled into security by a paper 
contract which might be torn up on the outbreak of hostilities. 


Lord Loreburn, now the Lord Chancellor in the present British 
Cabinet, as Sir Robert Reid and as a member of Parliament in 
opposition to the late ministry, wrote to the London Times of October 
14, 1905, a long letter in advocacy of the abolition of this war right. 
Time permits me to quote three significant paragraphs only of this 
communication, whose importance is accentuated by the fact that it 
came from one who is now one of the most distinguished officials 
of the party in power in Great Britain. 

Sir Robert wrote just after the conclusion of the Russo-Japanese 
war and says: 

Let me begin by stating plainly the conclusions which I seek to 
have adopted. I maintain that conditions have completely changed 
since the Napoleonic times, and that, whatever it may have been 
then, it is now the true interest of Great Britain and also of other 
nations (though the reasons may be diverse) to exempt private 
property at sea from capture unless really contraband or its place of 


destination be a beleaguered fortress. 
* * * * * * *% 


It may be asked, What prospect is there of altering the law in 
this respect, even if we desired it? An answer may be found in the 


a 
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history of this question, upon which, instructive though it be, a few 
words must suffice. During the last fifty years or more the United 
States have persistently advocated this change, even to the point 
of refusing to abandon the right of privateering in 1856 unless 
all private property (other than contraband) should be declared free 
from maritime capture. Germany, Austria, Italy, Russia, have all 
within the last half-century either adopted in their own practice, or 
offered to adopt, the American view; and continental jurists have 
almost without exception denounced the existing law. Indeed, two 
nations, Great Britain and France, have alone stood in the way, 
and but for their opposition the American view would have prevailed 
many years ago. Perhaps Great Britain and France opposed be- 
cause they were the only two great naval powers at the time. Per- 
haps other nations which have since become or resolved to become 
great naval powers may now oppose what they once supported. That 
remains to be seen. It is enough to say that the chances of reform in 
this direction seem very hopeful if only the British Government is 
willing. 

Last year President Roosevelt declared in favor of a new Inter- 
national Conference at The Hague, and notified that, among other 
matters for deliberation, the United States intended again to press 
this very subject on the attention of the powers. Unquestionably the 
American President, with the immense authority he now wields, will 
exert every effort to attain this point. I trust that His Majesty’s 
Government will avail themselves of this unique opportunity. I urge 
it not upon any ground of sentiment or of humanity (indeed, no 
operation of war inflicts less suffering than the capture of unarmed 
vessels at sea), but upon the ground that, on the balance of argument, 
coolly weighed, the interests of Great Britain will gain much from 


a change long and eagerly desired by the great majority of other 
powers. 


As to other powers of the civilized world: 

In the war of 1866 Austria, Italy, and Prussia adopted the prin- 
ciple of immunity of private property at sea. The same principle 
was urged upon France in the war of 1870 by Prussia, but, not being 
adopted by France, was relinquished by Prussia. Since then no 
immunity has been asked for or observed in war time. 

The change of the status of Prussia from a non-maritime power to 
the nucleus of the maritime power of the Empire of Germany may 


lead to a changed attitude on her part upon this subject at an inter- 
5 
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national conference. Certain it is that some continental writers, like 
Képeke, Dupuis, and Perels, favor the retention of this war right. 
The better known writers, like Fioré, Calvo, Bluntschti, and Martens,, 
still advocate immunity. 

International agreements and the usages of international law have 
given the following vessels of a belligerent immunity from capture on 
the high seas: 

(a) Ships engaged in voyages of discovery ; 

(6) Hospital ships under Hague conventions; 

(c) Cartel ships engaged in the exchange of prisoners; 

(d) Mail packets under conventions ; 

(e) Coast fishing vessels innocently employed ; 

(f) Ships protected by special license, ransom, or days of grace. 

In addition to these, ships engaged in purely charitable or scientific 
pursuits are generally exempt from capture, released thereafter, or 
given a license of immunity. 

It may be well at this point to enumerate the military advantages 
claimed for the capture of private property at sea in time of war. 
We will preface this enumeration, however, by the statement “ that 
the general object of war is to procure the complete submission of the 
enemy at the earliest possible period, with the least expenditure of 
life and property.” (Naval War Code of United States, Art. 1, 
p- 5.) 

1. The first and most wide-reaching result claimed for this war 
right is the diminution that would follow in certain countries of food 
supplies and also of raw materials for manufacture. This inter- 
ference with food supplies, ete., would bear with especial severity 
upon insular countries or in case of nearly insular countries that were 
bordered by the territory of the other belligerent on the land side. 

The royal commission on supply of food and raw material in time 
of war, which was appointed in Great Britain in 1903, reported in 
1905 upon this subject. This commission, composed of distinguished 
men of various classes, included Dr. Holland as an international law 
expert and Admiral Sir Gerard Noel as a naval expert. A large and 
valuable amount of evidence is printed with the report. 

The commission carefully ascertained the extent of the dependence 
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of the British isles for supplies of food and raw materials for manu- 
facture upon foreign sources, developing the fact that four-fifths of 
the wheat and flour consumed in the British isles was imported over 
the high seas, and also that the food stocks on hand may and have 
run down to a supply of seven weeks only for the whole country. 
A full realization of the fact was reached that the food thus imported, 
as well as all other imports and exports of the British isles, when 
property of British subjects and carried in British ships, was liable 
to seizure and confiscation by an enemy in war time. The Admiralty 
authorities and the naval experts who were witnesses before the com- 
mission were forced to admit that even with a strong navy trade would 
to an extent be endangered, supplies to an extent interrupted, and 
prices to an extent increased. To what extent this would occur the 
commission found itself divided in opinion. 

But it was also shown that the actual deprivation, more or less 
great, or more or less continued, of food supply would not alone cause 
suffering, with the consequent pressure upon the Government for 
relief or peace. A rise in price of food stuffs would cause suffering 
among the poorer poor, and especially among the unskilled workmen 
whose wages were so low as to leave little margin to meet such rise 
in the necessaries of life. The number of this class has been esti- 
mated to reach about ten millions of people in Great Britain. 

The rise in prices which might occur in a war with a maritime 
power or powers can be a result of the following causes: 

(1) From actual deficiency ; 

(2) From increased cost of freight and insurance war risks ; 

(3) From apprehension and uncertainty as to what may happen. 

In a parliamentary or republican form of government no really 
unpopular war can be continued in these days for any length of time. 
Riots would be speedily followed by more effective ballots, until 
peace would be sought by the governing authorities. 

Raw materials essential to manufacture like cotton, wool, sugar, 
flax and jute, silk, iron ore, timber, hides and leather, petroleum, 
india rubber and tobacco have to be sea-borne to England. 

A wholesale transfer of British vessels to foreign flags would not 
be a remedy for the danger outlined above. A want of capital to 
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purchase the vessels necessary to carry on the trade of the country 
would be an essential difficulty, especially with Great Britain, and 
any transfer made in early war time would be likely to be found to 
be so fraudulent or colorable in nature as to render the ships liable 
to capture and, under international law, subject to confiscation. 
This liability of capture for fraudulent transfer would very probably 
cause high insurance risks in transferred neutral vessels as well as in 
the privately owned ships of a belligerent. 

2. The second military advantage that may come with the exercise 
of this war right would be the capture from an enemy of vessels pro- 
pelled by machinery and capable of keeping the high seas. Modern 
naval warfare has constantly and greatly increased the demand for 
steam sea-going vessels, such as are ordinarily engaged in trade, for 
purposes of war. To obtain these steam vessels by capture would not 
only be a deprivation of war resources from an enemy, but it would 
add very materially to the resources of the other belligerent. 

In a number of cases, and practically with all large maritime 
powers, steam vessels belonging to regular lines and companies are 
built to meet certain naval requirements, and are as a consequence 
subsidized in times of peace by governments with a view to their 
use at the outbreak of war. The vessels of the Cunard Line are so 
subsidized by the British Government. The vessels of the American 
Line and others were and are still subsidized by our own, and during 
the Spanish war were taken into the naval service with both officers 
and crews. These steamers are not only used directly for naval 
purposes as scouts, blockading vessels, despatch boats, and commerce 
destroyers, but also as auxiliaries, doing duty as colliers, supply 
vessels, distilling ships, machine repair ships, parent ships for torpedo 
vessels, army and navy transports, hospital ships, ete., ete. 

In the Spanish-American war practically every sea-going American 
steamer was needed and taken for service, while vessels which are still 
in service to-day were purchased from foreign lands. 

8. A third military advantage is the deprivation of men available 
for naval purposes by their capture with the vessels of which they 
form the crew. Although they may not be seamen in the old sense 
of the term, they are men of sea habits, useful both in vessels of war 
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and in naval auxiliaries, and this especially applies to men in the 
engine and fire rooms. According to the present usages of war these 
men can be retained as prisoners of war, especially if by training or 
enrollment they are at once available for the naval service of the 
enemy. 

4. A fourth military result would come from the loss of capital 
and property and sea employment from the general paralysis and 
disruption of the enemy’s carrying trade. The sinews of war would 
be affected by the falling off of custom duties, the most indirect and 
least inquisitorial source of war revenue. Insurance companies 
would be affected by capture of insured vessels and merchandise, 
and shipowners from loss of capital from captures, forced sales, or 
nonemployment of vessels. Loss of property comes home often more 
heavily than loss of life in this commercial age. 

Of the military results accruing from the capture of private prop- 
erty at sea, it may be observed in a general sense that the indirect 
ones of loss of food supply and the consequent distress from this 
and the cessation of manufactures from want of raw material are 
the most severe and cause the most distress. The direct results from 
the loss by capture of ship and cargo is a loss to the well-to-do alone 
and can hardly be said to militate against the interest of civilization, 
unless by civilization we mean materialism. 

But the question now comes to us, Is it worth while? Can it be 
claimed that the results are of primary or vital importance as a 
warlike measure ? 

First, as to the most serious results of commerce destroying, the 
reduction or serious deprivation of food supplies. 

This matter was very exhaustively and seriously discussed by the 
British commission previously referred to, with the conclusion em- 
bodied in their report that — 

With a strong fleet we find no reason to fear such an interruption 


of our supplies as would lead to the starvation of our people, nor do 
we see any evidence that there is likely to be any serious shortage. 


But they go on to say in conclusion that — 


Tn all that has been said above we have assumed that the command 
of the sea has not been lost, * * * for if that occurred it would 
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no longer be true that we should obtain our supplies without material 
diminution or that there was no fear of actual starvation. 

On the contrary, in that event there would be a serious shortage of 
supplies from abroad, and if this shortage occurred at a time of year 
when most of our supplies of home-produced wheat and other cereals 
and food stuffs has been consumed, not only would a very serious 
economic rise take place, due to deficiency of supply, which in its 
turn would probably produce a severe panic, but in addition there 
might be produced such serious suffering that the country could hold 
out no longer. 


This is the most authoritative declaration upon the subject in recent 
times, and shows that this military effect of commerce destroying on 
the most vulnerable nation depends upon her naval supremacy, which 
would naturally be paramount except in the case of a powerful 
combination of two or more nations against her. In an insular 
country like Japan other circumstances exist which might endanger 
her food supply, but concerning which it is not necessary to dwell 
upon at this time. 

As for loss of carrying trade, transfer of vessels, ete., of which the 
cruise of the Confederate commerce destroyers is the most striking 
example, one has only to read the book of Captain Semmes of the 
Alabama returning from a successful commerce-destroying cruise 
with the knowledge that the days of the Confederacy had become 
numbered and its fate settled elsewhere. 

Even his cruise, successful as it was, can not be repeated in present 
times. His objective was the sailing vessel, and his success and that 
of his companion vessels was largely due to his ability to keep the sea 
under sail without the expenditure of coal. The Alabama cruised 
five months at one time without coaling, and four times for the period 
of three months without replenishing her bunkers. The losses in- 
flicted by her were also more indirect than direct. The entire loss 
of private vessels during the Civil War was only five per cent. of our 
merchant marine by capture, and thirty-two per cent. by sale and 
transfer, etc. 

In these times privateering can be eliminated as an element in 
commerce destroying, both from the lack of commercial success that 
will attend it, and from the general acquiescence of all civilized 











71 


powers in all of the articles of the Declaration of Paris. Commerce 
destroyers have now as their objective almost entirely steam vessels 
of increased speed, and they can as a rule keep the sea for two or three 
weeks only without recoaling, being themselves in danger of capture, 
if the enemy has an adequate navy. 

The capture of private property at sea being then a military opera- 
tion of a minor or secondary nature without the command of the sea, 
let us for a moment consider it with respect to the interests of our 
own country. 

Its retention as a war measure will be of little damage to us with 
our continental position, which is self-supporting so far as food and 
the necessaries of life are concerned. It is probable that in time of 
war all of our sea-going mercantile marine will be withdrawn from 
commercial uses for naval and military purposes. Hence, with an 
insignificant mercantile marine and a comparatively strong navy, it is 
probable that no injury except an occasional panic with regard to our 
coastwise commerce will result. Our advocacy of its adoption as a 
national policy, formerly a matter of interest, is now purely altruistic, 
as we give up a weapon which may be of some importance in time of 
war for a principle and for the benefit of others. 

With its abolition, however, is left the more important and wide- 
reaching war rights of blockade and the capture of contraband on 
the high seas. These are more important and, it will be found, more 
vexatious war rights, as they include within their scope of operations 
neutral as well as enemy ships. It is claimed, and I think with 
reason, that with the abolition of the right to capture enemy private 
vessels the tendency will be to strain the right of capture and deten- 
tion of vessels for the carriage of contraband, especially as to pro- 
visions and food stuffs. 

Let us now return to the question which has served as the text of 
this paper: 

“Would immunity from capture during war of nonoffending 
private property upon the high seas be in the interest of civilization ? ” 

This depends upon whether the exercise of this war right makes 
for the prevention of war or not. If it does, it is in the interest of 
civilization, for prevention ranks high above amelioration of warfare. 














72 


So far as the capture of private property at sea tends to bring 
stress upon food supply in a radical way it tends towards peace. If 
a country depending upon most of its food supply by sea-borne 
carriage loses the command of the sea and its home waters, it is not 
necessary for the actual arrival of distress and starvation to create 
peace. The imminence of the danger, its gravity and surety, will be 
sufficient to make the government of the day enter into negotiations 
preliminary to peace. War would undoubtedly be shortened and 
these dangers arising from war would cause the greatest reluctance 
in entering into it by countries exposed to such dangers. 

With respect to the other military advantages arising from the 
capture of private property, the tendency from their use for shorten- 
ing or prevention of war is less evident. They are, however, elements 
which enter into the great pressure which prevents war and shortens 
its duration — elements varying in nature both on land and sea, the 
sum of which brings about peace or prevents war. So far as they 
do this efficiently, and so far alone, they are in the interest of 
civilization. 

Let us recall Von Moltke’s statement of war upon land, when he 
says: 

The greatest benefit in the case of war is that it shall be terminated 
promptly. In view of the end it should be permitted to use all means 
save those which are positively condemnable. I am by no means in 
accord with the Declaration of St. Petersburg when it declares that 
the weakening of the military forces of the enemy constitutes the sole 
legitimate procedure in a war. No, it is necessary to attack the 


resources of the government of the enemy, his finances, his railways, 
his provisions (stores), and even his prestige. 


In these remarks he expressed, I believe, not only the view but the 
practice of his own country, the greatest military nation in the world 
as to land warfare, which is from the surrounding circumstances 
rarely, if ever, as humane as war upon the sea, either with respect 
to private persons or to private property. 


The Presipent. The next paper on the same subject will be 
read by Prof. Charles Cheney Hyde. 
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ADDRESS OF PROF. CHARLES CHENEY HYDE, 
OF NORTHWESTERN UNIVERSITY, CHICAGO, ILL. 


Mr. President and Members of the Society: “ Would immunity 
from capture during war of nonoffending private property on the 
high seas be in the interest of civilization?” Unless this question 
can be answered affirmatively, it is not to be expected that maritime 
states will consent to give up their present right of capture. Noth- 
ing less than the common need of civilization will appeal to all. 

The advocate of any rule of exemption has obviously a delicate 
task. It is not one of antagonism but of persuasion; not of denun- 
ciation but of attraction. Appeal must be made to the good sense and 
feeling of the zealous supporter of the right of capture. For the 
sacrifice of what is asked something better must be offered. Uncer- 
tain inferences must be avoided. Entire candor must prevail. 

Such, however, has not always been the course pursued in urging 
the adoption of the principle of immunity. Mr. Andrew D. White, 
in a notable speech at the Hague Conference of 1899, frankly stated 
“that efforts in behalf of the cause which we maintain have been 
weakened by some injudicious arguments.” + What arguments are, 
therefore, injudicious need recognition as such. Only by their 
elimination from discussion will it be possible to ascertain whether 
the rule proposed is in the interest of civilization. To the work of 
Sir William Rann Kennedy at the Berlin conference of the Inter- 
national Law Association in 1906 is due the credit for rigid scrutiny 
of a line of reasoning often advanced.? Of his analysis the writer 
makes free use. 

Objection is raised to the right of capture of enemy property on 
two general grounds: First, on that of humanity; secondly, because 
it is contended that the right is not itself of great value to a bel- 
ligerent. 

In support of the plea of humanity several arguments are ad- 


1 Holls, The Peace Conference at The Hague, p. 317. 

2 The Exemption of Private Property at Sea from Capture in Time of War. 
A paper read by the Hon. Sir William Rann Kennedy at the conference of the 
International Law Association at Berlin, October 3, 1906, published in the Law 
Magazine and Review, No. 342, November, 1906, p. 28. 
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vanced. Each deserves consideration. It is said that war is a 
contest between state and state, not between a state and the individual 
subjects of the enemy. An Englishman finds answer to this in the 
words of the American Instructions for the Government of Armies 
in the Field: “ The citizen or native of a hostile country is, then, 
an enemy, as one of the constituents of the hostile state or nation, 
and, as such, is subjected to the hardships of the war.”* Mr. 
Westlake likewise says: “If no true relations can be established 
between states and men, it must be impossible for men not only to be 
enemies, but also to be the citizens or members of a state.” + 

Again, it is urged that a sinister motive — the personal enrich- 
ment of the captor — encourages attack on the defenseless, and also 
diverts a naval force from its chief work. In answer to this it may 
be said that privateering has been generally abandoned. Captures 
are made by vessels in the regular public service. It is only by 
municipal law that the captor has any pecuniary interest in a prize. 
The United States no longer allows him any. Where he is given 
such interest “ patriotic prudence, if nothing else,” writes the Brit- 
ish jurist, “‘ would now prevent the naval officers of a great power 
from entertaining any temptations to chase merchant ships merely 
for the sake of private lucre.” ® 

It is frequently contended that humanity requires respect for 
private property on land, and hence demands similar treatment of 
such property at sea. Sir William Rann Kennedy makes a three- 
fold reply: First, that the pillage prohibited, for example, by 
article 53 of the Hague convention (governing rules of war on 
land) is not of value to the belligerents, and not likely to change the 
result of a war, while an enemy vessel and the private property 
thereon may be of vital aid to the captor. There is no similarity in 
the relative value to the belligerent between that which is taken on 
land and that which is captured at sea. Secondly, it is denied that 
private property is respected in land warfare. In support of this 


3 Arts. 20 and 21. 

4 Westlake, International Law, 1894, p. 259. See also Hall, Int. Law, 5th ed., 
pp. 65-67. 

5 Article cited in Law Magazine and Review, p. 44. 
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contention is cited General Sherman’s march to the sea, his devasta- 
tions for military necessity, and his seizure of cotton belonging to 
private individuals. Thirdly, it is pointed out that no comparison 
can be made between seizure of private property at sea and pillage 
on land concerning which the Hague convention makes prohibition. 
The former is not “ licensed indiscriminate plunder of terrified and 
helpless families by an excited soldiery,” writes the Englishman.® 

Professor Woolsey takes a similar stand. “ There is,” he writes, 
“a vast difference on the score of humanity between land and mari- 
time capture. * * * Capture on the sea is effected for the most 
part without much fighting; it rather deprives the foe of his com- 
forts and means of exchanging his superfluities than destroys the 
necessaries of life.”* These replies are difficult to meet. They 
show plainly that the analogy between land and naval warfare is 
imperfect, and therefore affords insufficient support for the plea 
advanced. 

Again, it is contended in behalf of humanity that war itself is to be 
avoided; that as the existing right of capturing private property 
encourages war, it should be given up; that the cause of peace requires 
adoption of a rule of immunity. One eminent writer contends, for 
example, that “confining the conduct of a war to the organized 
national forces on both sides” tends “ to make war less and less a 
subject of chance or gambling. All that tends to make the events of 
war calculable beforehand, and its probable success or failure a mat- 
ter of prediction, tends to that extent to prevent an actual recurrence 
to it.’® On the other hand, reply is made by Sir Thomas Barclay 
that “ until war is brought home to the civilian it has few terrors. 
Tf its abolition is an object to be striven for * * * we can see 
from the evidence of the armed nations of Europe that conscript 
armies, in which every civilian is also a regular soldier, tend to 
the preservation of peace, and in this respect they are not an unmiti- 
gated evil.”® For the same reason a distinguished American advo- 


6 Article cited in Law Magazine and Review, p. 47 et seq. 
7 Woolsey, Int. Law, 6th enlarged ed., § 126. 

8 Sheldon Amos, Political and Legal Remedies for War, Chap. IV, § 1, p. 211. 
* Report of the Eighteenth Conference of the International Law Association. 
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cate of peace, Mr. Moorfield Storey, vigorously opposed the adoption 
of a resolution in favor of immunity submitted to the Universal 
Congress of Lawyers and Jurists at St. Louis in 1904.1° It must be 
obvious, therefore, that the relation of immunity of private property 
to the cause of peace is at least too problematical to be seriously 
regarded as a reason for changing the present rule. 

The weakness of the several arguments advanced in behalf of the 
plea of humanity must be apparent. For the most part they rely on 
an analogy which is imperfect. They liken acts which may be of 
decisive bearing on the issues of war, the commission of which is 
marked by orderly procedure, unattended by cruelty, and unani- 
mously justified under certain circumstances (such as in the case 
of offending property), to those which are prohibited because the 
suffering they produce bears no relation to the end desired, and the 
commission of which is usually accompanied by unrestrained plun- 
der. Nor is it shown with any certainty that war is averted and 
peace promoted by an abandonment of the right of capture. 

Is it to be expected, therefore, that the plea of humanity will 
commend itself to those who are satisfied with the existing rule? Is 
it a wise basis on which to appeal to maritime states ? 

Examine next the general contention that the right of capture is 
not of practical value to a belligerent. It is urged that the expendi- 
ture of effort necessary to effect a seizure of private property is out 
of all proportion to the damage done; that the efficiency of a fleet as 
a fighting force is weakened by the effort to destroy commerce; that 
no decisive results in war are accomplished by the capture of private 
property of the enemy. It is difficult to see how the layman can form 
a sound judgment on the degree of value which the right of capture 
may afford a belligerent. On that point he should be guided by naval 
opinion. Two facts, however, must impress him: First, that the 
value of the right varies according to the size of the naval power of a 
belligerent and that of the merchant fleet of its adversary; secondly, 
that since the size of both naval and merchant fleets of maritime 
states widely differ, the importance of the right of capture must be 


10 Official Report of the Universal Congress of Lawyers and Jurists, held at 
St. Louis, September 28-30, 1904, p. 251. 
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highly problematical. Not until war begins and it is known who 
are enemies can the value of the right of capture to either belligerent 
be determined with precision. If this be true, it is not judicious to 
minimize the value of the right as a ground for its abandonment. 
The uncertainty of the value of the right of capture affords feeble 
support for the proposition that the right itself can never be of 
decisive value. 

If, then, the general plea for humanity is well met; if the denial 
of the value of the right of capture serves but to invite reasonable 
opposition, can either contention commend itself to the student of 
international law? A rule of human conduct which civilization 
unites in demanding requires more convincing support. It may be 
difficult to find the solid basis on which the rule rests. Deference for 
the opinions of patriotic statesmen may obscure the view or divert 
the effort of search. Such a basis, however, always does exist. It 
is always capable of universal recognition. It is always founded on 
reason. 

The growth of sentiment in favor of a rule of immunity has been 
due to the expansion of national commerce. That expansion has 
woven an international web, enveloping all maritime states, affecting 
the interests of each, and yet so sensitive withal that injury and 
destruction to any part is felt in every fiber. The interests of 
commerce are universal and constant. In time of peace they are 
identical throughout the world; in time of war they remain so for all 
except possibly the belligerents. Commerce, therefore, demands that 
in seasons of war the least possible harm be suffered by the inter- 
national fabric. Commerce opposes the capture of nonoffending 
private property because of the general loss incurred. It seeks not 
only to confine warlike operations to belligerent interests, but also to 
save those interests themselves from destruction, whenever they relate 
to the outside world. It sees in the neutral its preserver and de- 
fender; it looks upon the belligerent as its destroyer. It is, then, 
the neutral state which has the greatest interest in securing the 
adoption of any rule of immunity. It is not surprising, therefore, 
that the most persistent advocate of the adoption of a rule of immu- 
nity has been a state which has experienced but three foreign wars 
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since the struggle for independence, and has steadfastly urged the 
settlement of international disputes by means of arbitration. Be- 
cause it confidently expects to be a neutral during most of the wars. 
which may distress nations, the United States is justified in its 
stand. Its attitude emphasizes the fact that a controlling though 


perhaps unconscious national motive in seeking abandonment of the. 


tight of capture of private property is the protection of neutral 
commerce. It is that motive which has impelled chambers of com- 
merce in several countries to urge the adoption of a rule of immunity. 
Such bodies have known well the nature of the commercial bond 
between maritime states. They have understood that while the 
injury to the neutral produced by the capture of enemy property is 
called an indirect result of war, it is none the less certain and 
irreparable. 

Heretofore the expediency of adopting a rule of immunity has been 
considered chiefly from the point of view of the belligerent. The 
interest of the neutral has been largely ignored. Advocates of the 
right of capture have contented themselves with showing that the 
existing practice is not offensive to morality and not burdensome to a 
foe. Admitting the truth of these contentions, are they sufficient ? 
Is any plea for the right of capture broad enough which overlooks: 
the vast commerce of those who are much more than onlookers? 
Reason and justice require that a rule of conduct devised to govern 
states in time of war should regard scrupulously the welfare of all 
concerned by its operation. In formulating such a rule due con- 
sideration should be given the relative commercial importance of 
neutral interests. Their vastness when compared with those of 
belligerents should be noted. 

At the present time the closeness of the commercial intimacy be- 
tween nations, forbidding the isolation of any single maritime power, 
ealls for definite assurance that war shall not injure the international 
fabric which is precious to all. Appreciation of this is widespread 
and intense. The inquiry, therefore, is fairly made: Ought a 
belligerent be asked to give up the right of capturing nonoffending 
private property in order to preserve neutral commerce? Two 
affirmative replies are made. First, the collective pecuniary loss. 
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sustained by neutrals as a result of capture may far exceed that 
inflicted by either belligerent on its foe. It is urged with force that 
states at war should not engage in a practice in which the belligerent 
gain is disproportionate to the neutral loss. It is not to be antici- 
pated, however, that this reason by itself will suffice to impel a 
general abandonment of the right of capture. Something more than 
a realization of the vastness of the loss suffered by its neutral neigh- 
bors will be required to induce a state to surrender that which it 
deems beneficial to its own welfare. Secondly, the reply is made 
that the protection which a state secures for its commerce as a 
neutral is more valuable than the right which it is asked to abandon 
as a belligerent. The advocates of the immunity of nonoffending 
private property can not fail to appreciate the practical bearing of this 
statement; for if it be true it may prove the means of securing some 
modification of the existing practice. This contention does not 
question the ethics nor deny the value of the right of capture. It 
simply asserts as a fact that the protection of neutral commerce is to 
every maritime state a matter of vital concern; something vastly 
more precious than the right to seize the property of a foe. It is not 
based on grounds of humanity. It is addressed to the self-interest 
of the nation which may cling with traditional persistence to the 
right of capture. It makes allowance for the fact that states never 
voluntarily surrender interests which they believe to be valuable 
except in exchange for what they deem to be more valuable. It 
recognizes the fact that there is always to be found a consideration 
for a sacrifice. A rule of human conduct beneficial to all nations 
at all times would be obviously in the interest of civilization. It 
can not be contended with reason that a rule of immunity, even though 
highly advantageous to neutral commerce, is of such a kind. The 
interests of belligerents and neutrals (with reference to the right of 
capture) may differ widely. Inasmuch, however, as each maritime 
state participates in but few of the wars which are waged around it, 
its normal condition during hostilities is that of a neutral. For that 
reason the commercial needs of all states are identical during much 
the greater portion of their existence. 

Ts, then, the protection of its commerce as a neutral more valuable- 
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to a nation in the long run than its right to destroy commerce as a 
belligerent? The writer does not venture a conclusion. He simply 
ealls attention to the importance of this question. If it can be 
answered affirmatively, it may be stated with confidence that since 
immunity from capture during war of nonoffending private prop- 
erty on the high seas is in the interest of neutral commerce, it is 
equally in the interest of civilization. 


The Presment. We will now be favored with an address by 
Everett P. Wheeler, Esq., of New York. 


ADDRESS OF EVERETT P. WHEELER, ESQ., 
OF NEW YORK. 


Mr. President and Gentlemen of the Conference: The subject of 
these able papers is one of great interest, especially to an American, 
because this country has been foremost in the advocacy of the change 
which has been discussed by Admiral Stockton and by Professor 
Hyde. In considering a subject like this we owe some regard, at any 
rate, to the attitude and position taken by our Government in the 
past. 

Let me recur to President McKinley’s message to Congress in 
December, 1898: 


The experience of the last year brings forcibly home to us a sense 
of the burdens and the waste of war. We desire, in common with 
most civilized nations, to reduce to the lowest possible point the 
damage sustained in time of war by peaceable trade and commerce. 
It is true we may suffer less in such cases than other communities, 
but all nations are damaged more or less by the state of uneasiness 
and apprehension into which an outbreak of hostilities throws the 
entire commercial world. It should be our object, therefore, to 
minimize, so far as practicable, this inevitable loss and disturbance. 
This purpose can probably best be accomplished by an international 
agreement to regard all private property at sea as exempt from 
capture or destruction by the forces of belligerent powers. The 
United States Government has for many years advocated this hnmane 
and beneficent principle, and is now in position to recommend it to 
other powers without the imputation of selfish motives. I therefore 
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suggest for your consideration that the Executive be authorized to 
correspond with the governments of the principle maritime powers, 
with a view to incorporating into the permanent law of civilized 
nations the principle of the exemption of all private property at sea, 
not contraband of war, from capture or destruction by belligerent 
powers. 


That is an ancient, time-honored principle of our diplomacy. As 
long ago as the Ist of August, 1823, John Quincy Adams, who, you 
will remember, was afterwards honored by our people by election to 
the Presidency, wrote to our minister to Russia: 


The principle upon which the Government of the United States 
now offers this proposal to the civilized world is that the same pre- 
cepts of justice, of charity, and-of peace under the influence of which 
Christian nations have, by common consent, exempted private prop- 
erty on shore from the destruction or depredation of war, require the 
same exemption in favor of private property upon the sea. 


Mr. Seward, in 1861 — you see, we have three generations here; 
we have 1823, we have 1861, and we have 1898 — Mr. Seward on 
.the 24th of April, 1861, wrote to our ministers a circular letter in 
which he says: 


For your own information it will be sufficient to say that the 
President adheres to the opinion expressed by my predecessor, Mr. 
Marcy, that it would be eminently desirable for the good of all nations 
that the property and effects of private individuals, not contraband, 
should be exempt from seizure and confiscation by national vessels in 
maritime war. 


The President referred to was President Lincoln. We have here 
certainly great authority from American statesmen, whom we hold 
most highly in honor. 

Now, let us consider for a moment some of the arguments that are 
presented on the other side ; and they have been very clearly presented 
in the able and dispassionate statements of the two speakers who have 
addressed you. 

It is said that prevention is better than cure; that it ought to be the 


object of legislation or agreements between states to prevent war; 
6 
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and that therefore we gain nothing but rather lose by diminishing the 
hardships of war. 

Now, I venture to say that that argument overlooks the teachings 
of history. Lord Bolingbroke tells us that history is philosophy 
teaching by example. There is no better teacher. It is possible for 
these ingenious minds of ours to speculate on any subject, and to find 
an argument in support of any proposition. 

We lawyers are sometimes put to it, on behalf of our clients; but it 
is very seldom that a cause is so bad that nothing is to be said on the 
other side. 

When we look to history, when we consider the experience of 
nations, I venture to say that it is against the existing rule and in 
favor of the mitigation of those rigors of war which have been spoken 
of. Certainly within the century the greatest change has taken place 
in the conscience and judgment of the whole civilized world in regard 
to the sack of fortified places. It is less than one hundred years since 
the Duke of Wellington’s army stormed Badajoz, and the atrocities 
attendant upon that storm, which were permitted at that time by 
civilized nations, you may read in the pages of Napier. 


It seems but yesterday since the bare suggestion that in this little 


war in Central America such things should be permitted met with 
universal reprobation. There was an outburst of public opinion that 
such a thing should not be tolerated. And yet, is it not a rigor of 
war, and would you not say, a priori, on the basis of the other 
arguments that it would tend to keep nations from war to think that 
women should be outraged, houses burned, and property destroyed by 
merciless soldiery ? 

Experience has shown that it is not the undisciplined army, not the 
Huns and Vandals of the past, that accomplish the most in war. We 
have but to look at our own civil war to learn that it was not the 
ravaging of the Shenandoah Valley on the one side, nor was it the 
depredations of the Alabama on the other, that brought that war to a 
close. As the Admiral said this morning, the fate of the Con- 
federacy was settled elsewhere than when private ships were burned 
by the Alabama or any other of the Confederate cruisers. It was 
settled when General Grant determined that the Confederate army 
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was the objective point he was to strike; that wherever Lee’s army 
might be it was his business to seek it, and fight it, and crush it. 
When that army gave way, the Confederacy gave way. It never gave 
way before. 

If you read Admiral Mahan’s “ Life of Nelson” you will find 
historically — although it has been said this morning that it is 
impossible — how often it is the case that it is the impossible which 
happens. It is said that it is impossible that naval men, merely for 
the sake of private lucre, should depart from the direct object for 
which they were sent to sea. Yet it is there recorded, on indisputable 
testimony, that during those great wars between Napoleon and his 
allies and Great Britain and hers, naval officers were often led, for 
the sake of capturing merchant vessels, to turn aside from the 
enemy’s fleet. 

Let me give you an instance that came under the consideration of 
the Supreme Court of the United States — the case of the Adula, 176 
U. S. 361. 

You remember the history, I am sure. We were besieging Santi- 
ago, and had taken possession of the harbor of Guantanamo. We 
were about to commence such vigorous operations against Santiago 
that we notified noncombatants to depart. We had an army there 
that was inadequately provisioned and on very short commons. So, 
for every reason, it was most undesirable that a great number of 
women, children, and noncombatant men should be put in charge of 
that army. We could not let them starve, and we had to give them 
rations. There sailed from Kingston, Jamaica, to Guantanamo a 
British vessel which asked permission to go to Santiago and take the 
noncombatants away. It was to our real interest to let her go and 
take them away, and not to have them walk through our lines, and be 
dependent upon our short commissary for subsistence. But the idea 
of seizing private property prevailed. This vessel that was going to 
really add to the efficiency of our army was captured and sent to 
Savannah, and those women, children, and noncombatant men, in- 
eluding the British consul himself, were compelled to march under 
the burning sun through our lines, and were a great burden upon our 
resources there in the island of Cuba. 
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Who shall say, in the light of the facts in these three successive 
generations, to which I have called attention, that capture of private 
property at sea is not an inducement to naval officers that ought not 
to be presented ¢ ‘ 

It was said by the previous speaker that we ought to leave these 
things to experts. But let me modestly suggest that the pages of 
history are open to us all; that lookers-on sometimes see most of the 
game; and that if we study history intelligently, we may after all 
come to as wise a conclusion on a point like this as purely naval or 
military officers. We do not undertake to navigate ships, although 
some of us have had to study that branch in our professions — but 
when it comes to dealing with a historical proposition like this, it 
seems to me that we may all study it intelligently and come to an 
intelligent conclusion. 

Mr. President and gentlemen, I am very much indebted to you 
for the opportunity of expressing these views, and I am very glad 
to feel that if I am wrong in them I am erring with such great 
American statesmen as John Quincy Adams, Mr Seward, President 
Lincoln, and President McKinley: and may I not add, that great 
Secretary of State who was the predecessor of our President and to 
whom we owe so much for the honor paid everywhere to our Amer- 
ican diplomacy, Mr. Secretary Hay. 


The Prestpent. The subject is now open for discussion, under 
the rule which limits speakers to five minutes. I will ask the gentle- 
men who may wish to discuss the subject to give their names as 
they rise, as some of the members of the Society, unfortunately, I 
am not personally acquainted with. 


REMARKS OF MR. SAMUEL J. BARROWS, 
OF NEW YORK. 


Mr. President: As a member of the Interparliamentary Union I 
have been very much interested in the discussion of this subject, 
and recognize the great ability displayed in the papers that have 
been read to us, and I want to express my appreciation of the very 
clear statements that have been made. 
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My personal interest in this matter may be understood, perhaps, 
when I say that in 1899, the year of the Hague Conference, I pre- 
sented at Christiana, as a fellow member with Mr. Bartholdt of 
the Interparliamentary Union, a resolution in regard to the inviola- 
bility of private property at sea. That resolution was carried by 
the Interparliamentary Union, showing that the position taken was 
not merely that of the United States, but that it represented the 
almost unanimous opinion of those present at that time. I do not 
think that the English delegates favored it, but they courteously 
on that occasion, I think, refrained from voting against it. As has 
been said, the position of England in this matter is traditional. 

The question presented to us it not merely a commercial matter; 
it is an ethical matter. We are asked if the recognition of the 
principle will promote civilization. I consider that the ethical ele- 
ments of our civilization are those that it is most important to pre- 
serve. If we go back to the very beginning of the ethical protest of 
the world against war, you can find it back in Homeric times, when 
Odysseus went out to get some poisoned arrows, and the man to 
whom he went said: ‘No; you can not have them, because it 
would be displeasing to the gods” — the Greek way of making an 
ethical statement at that time. That was one of the early protests 
against unethical and therefore uncivilized elements in war. 

All the way down from that time to ours there have been, on the 
one side, those who have protected civilization by restraining un- 
ethical forms of war, and on the other side those who have said that 
war must be made more terrible. The private interest which naval 
officers may have in war has been alluded to this morning; but we 
do not need to go back so far as the early wars with Napoleon to 
discover the British position. That position is very frankly stated 
by Captain Johnson, of the Royal Navy, in some elaborate articles 
defending the giving of prize money. He maintains this mode of 
compensating warfare is absolutely necessary ; that it is necessary for 
the members of the English navy to be able to get some private 
gain from acting under the flag of their country. I consider that to 
be a form of piracy and I congratulate the distinguished Admiral 
who is here to-day that the navy of the United States has, through 
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the action of Congress, taken at the request of American naval 
officers, pulled down this piratical flag, and that we no longer go to 
war with the motive of making something out of the capture of 
belligerents. The time will come when England, too, will haul 
down that flag; but the existence and pressure of that motive of 
personal gain through the capture of private property prevents the 
decision of this subject on the purely American basis. 

With regard to the illustration referred to by Admiral Stockton, 
_of the taking and emancipation of the slaves during our civil war, 
we must remember also that at that time we had reached a new con- 
ception, but an authoritative ethical conception, that human beings 
were no longer property, and that was a very important element in 
deciding it. 

Let me say, in conclusion, that all the way down, as I have said, 
you can trace this opposition of the ethical and unethical elements 
in war. There is the attempt, on the one hand, to make war more 
terrible, and on the other there is the voice of our civilization saying: 
“ Thus far shalt thou go, and no farther. You must not put poison 
in the wells of the community.” Why? Because it is absolutely 
wrong and inhuman, and against the spirit of our civilization. So 
I consider that there are ethical elements in the question before us 
that I have not time to discuss, but which are the deepest elements 
in the whole matter. I consider the ethical element to be above all 
utilitarian elements, and I hold that the United States should stand 
by those ethical principles, in practice as well as in theory. 


REMARKS OF MR. WILLIAM BARNES, 
OF NANTUCKET, MASS. 


Mr. President: We may all recollect that when Havana was first 
taken by the British Admiral he received as the price of the capture 
a sum which I can not mention at the present time, but which was 
reckoned in the millions of dollars. That may have influenced 
British opinion clear up to the present time. 

As far as we Americans are concerned, it is our business to lead 
all of the nations in all humanitarian movements, wherever they are, 




















87 


so it would hardly seem to be debatable that it is our business to 
save private property, nonoffending property, in time of war, and I 
hope our votes will be unanimous. 


The Preswwent. Do any other gentlemen desire to participate in 
the discussion ? 

Admiral Stocxron. I want to appear once more, not in the rile 
as an individual member of this Society, but as representing the 
navy of the United States. I take it for granted that the speakers 
would know that it was hardly necessary to place naval officers in 
the réle of pirates. In 1899, in the navy personnel act, which was 
passed without a protest from any officer in the naval service, prize 
money was abolished once and forever from the United States navy. 
Let us hope that we will have that credit at least from those who 
have put us in the extremely unpleasant réle in which we unfor- 
tunately must return to the domestic circle as pirates. 

Mr. Barrows. I will say that I had the honor myself, as a 
member of Congress, of voting for that bill which abolished prize 
money in the United States, and we recognized that it came from 
the naval officers. They desired to have it done. It was done 
quietly; nobody knew it, but the naval officers of the United States 
said it must be done. 

The Prestpent. Is there any other discussion? If not, we will 
pass to the second subject on the program: “ Is the trade in con- 
traband of war unneutral, and should it be prohibited by inter- 
national and municipal law?” 

Upon that the first paper will be read by Gen. George B. Davis, 
the Judge-Advocate-General of the army. 


ADDRESS OF GEN. GEORGE B. DAVIS, U. S. A. 


Mr. President and Gentlemen of the Society: The rules of contra- 
band, in common with the other requirements of the law of nations 
upon the subject of maritime search and capture, represent a com- 
promise between the conflicting interests of belligerents and neutrals. 
The neutral has no part in the war, and desires to maintain his 
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relations of amity with both belligerents. Having regard solely to 
his own interests and those of his subjects, it is his desire to con- 
tinue his ante bellum trade, and it is also his desire to increase it 
in those articles for which the war has created. a great and unusual 
demand — arms and munitions of war. The belligerents are in a 
somewhat different case. Each would like to trade in contraband 
with neutrals, and is willing to furnish a market for warlike material, 
but neither is willing that his enemy should enjoy the same advan- 
tage; and it is between these opposing and conflicting claims and 
interests that we must seek for the lines of delimitation between the 
rights and duties of belligerents and neutral states in time of war. 

As the law now stands the neutral state may furnish no aid to 
either belligerent in his military or naval operations; but the neutral 
subject may continue to manufacture and sell contraband as in time 
of peace, and may consign his output to old markets, or he may find 
new markets for his wares in belligerent territory. If he does this, 
however, he does it at his peril, and can look to his own government 
for no sympathy or protection if his contraband ventures are cap- 
tured on the high seas on their way to a belligerent destination. 

On the high seas, in his own territorial waters or those of the 
enemy, a belligerent may search all neutral vessels and, if they con- 
tain contraband goods, he may capture them and send them in to a 
home port for adjudication. And here we have the complete terms 
of the compromise. The neutral subject continues, in time of war, 
the pursuits in which he was engaged in time of peace, taking an 
increased risk as to contraband ventures to hostile ports. The enemy, 
if sufficiently enterprising and vigilant in the exercise of his belliger- 
ent right of search, can prevent his adversary from being benefited 
by the illicit commerce of the neutral subject. In the terms of the 
compromise the rights of the parties have been fully and reasonably 
regarded, and neither can complain when the enforcement of the 
remedy, which is provided by the law of nations, rests in his inde- 
pendent discretion. 

The statement of the rules governing contraband to which your 
attention has been invited is one in which English and American 
decisions and practice have been fully regarded, but have not been 
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given undue preponderance. This view results from the fact that 
in England and the United States the greatest freedom of business 
occupation is accorded to the citizen, and restrictions upon indi- 
vidual and corporate initiative in business undertakings are not 
readily tolerated. On the continent of Europe, however, where the 
functions of government are more highly concentrated and cen- 
tralized, and where restrictions upon freedom of business and occu- 
pation are not unusual, and are never regarded as an unlawful exer- 
cise of governmental power, a neutral government finds it less difficult 
to control and regulate the commercial activities of its subjects, and 
is to that extent aided in the enforcement of its neutral obligations. 
For this reason, therefore, a continental state would encounter less 
difficulty in restricting the manufacture and export of contraband 
than would be encountered by England or the United States in the 
establishment and enforcement of a similar policy; and a presenta- 
tion of the rules that should govern a neutral state in regulating the 
acts of its subjects would differ in some details from that which I 
have attempted to present as the one representing the generally 
accepted rules of international law in that regard. 

We are now prepared to consider what the effect would be were 
the distinction of contraband of war to be abolished. That abolition 
would deprive the belligerent of the right, somewhat akin to that 
of self-defense, of preventing himself from suffering or from being 
injured by reason of the warlike material which the enemy has suc- 
ceeded in obtaining from neutral sources. It is easy to say that 
both belligerents benefit equally from the contraband trade with 
neutrals, but a moment’s examination will suffice to show that no two 
belligerents are, or have been or can ever be, in precisely the same 
situation in respect to neutral trade; for one will always be better 
situated than the other in that regard. Such being the case, the 
belligerent, having been deprived of the right to prevent his enemy 
from receiving contraband, shall sooner or later demand that the 
neutral states shall charge themselves with the burden of preventing 
export trade in contraband to a belligerent destination in time of war. 

And there will be great reason in his demand. The furnishing 
of contraband constitutes unneutral services in an extremely annoying 
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form. So long as the belligerent can protect himself on the high 
seas, he has no occasion to complain, but where that remedy is denied 
him he will shortly look to the neutral state to interpose and prevent 
him from being injured by acts which take place or have their origin 
in neutral territory — a theater of activity from which the belligerent 
is rigorously excluded at all times and under all circumstances. 

It should not be forgotten that the abolition of the distinction of 
contraband of war will not bring the relief to neutral trade which 
is hoped for. It has never been seriously proposed to deprive bellig- 
erents of the right of establishing blockades and, after all has been 
said, it is the right of blockade which contributes most powerfully 
to enable a state to prohibit contraband trade with the ports and 
coasts of the enemy. If the right of blockade continues to exist, the 
right of maritime search and capture will also continue to exist; so 
that the abolition of contraband will not operate to diminish to a 
substantial extent the exercise of belligerent rights which now con- 
stitutes the greatest annoyance and embarrassment to the sea-borne 
trade of neutrals in time of war. It is conceded that the abolition 
of contraband would tend, at least, to restrict the maritime area in 
which searches and captures are habitually made, but they would 
continue to exist, in a more restricted area perhaps, but with no 
diminution of the rigor with which they are now exercised. 

One phase of the subject of contraband trade has never received 
the attention which it deserves. England is the only European state 
whose insular situation is such as to make it possible, in the event of 
war, for an opposing belligerent to establish a really effective blockade 
of its coasts. The principal continental states have extensive land 
frontiers, along which a blockade would be impossible under the 
existing rules of international law, unless those frontiers are con- 
trolled by the enemy or an ally. For that reason it is impossible 
for a European belligerent to prevent contraband trade on land from 
being carried on with his enemy in time of war. France has an 
extensive coast line, but its Spanish and Italian frontiers are open 
to contraband trade with the entire world. Italy is in a similar 
situation. The Austrian seaboard is extremely small, as is that of 
Germany, Russia, the Scandinavian states, Denmark, and the Nether- 

















91 


lands. Their land frontiers, on the other hand, are quite extensive, 
and across them unrestricted trade in contraband can be carried on 
in time of war. Indeed, it is for this reason that the states I have 
named are so indifferent on the subject of contraband trade. In so 
far as their belligerent rights are concerned, the outbreak of war 
would change the routes, but would not diminish the volume of con- 
traband trade with neutral states throughout the world. Their coasts 
might even be closed by a rigorously executed blockade, but all to no 
purpose so long as their land communications remained intact, 
and their commerce by rail and interior and river underwent no 
interruption. 

The existing rules on the subject of contraband owe their efficacy 
to the decisions of prize courts, whose time of greatest activity was 
included in the last quarter of the eighteenth century and the first 
decade of the nineteenth century, a period of unexampled naval 
activity, during which neutral commerce was subjected to unreason- 
able restrictions by a power which was supreme at sea, and to equally 
unreasonable burdens by a power which was similarly invincible on 
land. The orders in council of the British Government and the 
Berlin and Milan decrees of the Emperor Napoleon have long since 
lost their obligatory force. Privateering has also disappeared. But 
the decisions of Sir William Scott still remain and serve in large 
measure to regulate the maritime rights and duties of belligerents 
and neutrals in time of war. 

The beneficent operation of the Declaration of Paris has done 
much to mitigate the rigor of the rights of maritime search and 
capture; and the practice of belligerents in refraining from exercis- 
ing their conceded rights in localities distant from the theater of 
belligerent activity has done still more to bring into being such im- 
munity from capture and annoyance as is now enjoyed by neutral 
commerce in time of war. And it is in this direction — that is, in 
extending the area of neutral immunity, and in restricting the activ- 
ity of belligerents to the theater of actual naval hostilities — that we 
must seek for the immunity of neutral commerce from belligerent 
interference in time of public war. 

He who comes to Washington should be prepared with one of two 
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things, if he would do business with the Government. He must 
have figures or a brief. Without a brief, without figures, his words 
are wasted. I will give you some figures, with the conclusions that 
may be reasonably drawn from their presentation. 

One of the principal maritime states of Europe in the year 1902 
imported $250,000,000 worth of goods that in time of war would be 
contraband. I will submit the case by saying that this sum of 
$250,000,000 in value measures a number of things. In the first 
place, it measures the power or influence of the mercantile or com- 
mercial class which can be brought to bear upon the Government 
before the outbreak of war with a view to its prevention. In the 
next place, it measures the amount of assistance that a belligerent in 
time of war derives from contraband trade. Finally, it measures 
the disturbance to which the business and commercial undertakings 
of neutral states are necessarily subjected in time of war. 

With this, thanking you for your considerate attention, I will 
conclude. 


The Preswwent. The discussion on this subject will be opened 
by Prof. George G. Wilson, of Brown University, Providence, R. I. 


REMARKS OF PROF. GEORGE G. WILSON, 
OF BROWN UNIVERSITY, PROVIDENCE, R. I. 


Mr. President, Ladies, and Gentlemen: It is a great pleasure to 
open the discussion upon the paper of General Davis. He has very 
excellently portrayed the present situation, and I wish simply to add 
certain considerations. 

In the first place, the term 


“ contraband,” which is used in this 


question, “ Is the trade in contraband of war unneutral, and should 
it be prohibited by international and municipal law?” is a very in- 
definite term. At the present time, at the outbreak of war each state 
usually makes a list of what it will regard as contraband. There- 
fore, the lack of uniformity in the definition of contraband is one of 
the first matters that is liable to give rise to confusion. 

This uncertainty as to the nature of contraband exists among the 
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difference states, and also exists even in the same state at different 
times. There is a very dissimilar interpretation of the term “ contra- 
band ” upon the Continent from the interpretation that is put upon 
the same term in England or in the United States. 

Usually on the Continent contraband articles come within a very 
definite category, and in England and the United States the term 
includes a larger list of goods which are considered as conditional 
contraband. Even in England there is a very great difference in 
the interpretation. Professor Holland says one thing, and Professor 
Westlake says another in the Report of the Royal Commission on 
Supply of Food. In 1885 the Government of Great Britain says one 
thing. In 1888, in the manual of prize law, she says that it is a 
part of the prerogative of the Crown to extend or reduce the list 
of contraband. In 1904 Mr. Balfour says to Russia that the 
Government of Russia may not at its discretion extend the list of 
contraband. 

With such confusion, not merely in the different states, but exist- 
ing among the authorities in the same state, there is of course neces- 
sary, in the very first place, a definition of what we mean by “ contra- 
band ” itself. 

This being defined, the next question arises as to what is meant 
by unneutral trade. Now, we are acquiring a very definite idea as 
to what unneutral service is, and we are prescribing for unneutral 
service a very definite penalty. We are giving to contraband a very 
different penalty. Unneutral service in itself involves a participa- 
tion directly in the hostilities. For instance, if a firm of the United 
States sends a collier with a belligerent fleet, that collier at once 
becomes a part of the regular belligerent service, and that being the 
ease the collier is liable to all the consequences of the service. It 
means that the coal may be taken, that the collier may be taken, and 
that the officers and crew may be made prisoners of war. If, on the 
other hand, a private firm consigns in the way of regular trade to 
another firm in the belligerent country a cargo of coal, then the cargo 
of coal alone is liable. If we are to assimilate contraband to un- 
neutral service we are to render our entire mercantile trade liable to 
severe penalties; the personnel of the merchant vessels would be 
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liable to capture as prisoners of war, and the goods and vessels to 
condemnation as participating in the war. 

I think none of us would care to support any such position as this 
in discussing the question before us. Therefore we should, I think, 
exclude the idea of making contraband unneutral, even after we have 
a definition. 

The next question is as to whether contraband trade should be 
prohibited by international and municipal law. If prohibited by 
international law it would thereby be prohibited by municipal law 
in most countries, because most states regard the international law 
as a part of the municipal law in time of war. The present treat- 
ment of contraband being the confiscation of the goods and of course 
the detention as witnesses of the crew, if that is necessary, there 
would the more need to be, in order to make this law enforceable, a 
very definite list of what is contraband. Even in the treaties of the 
United States there is a very great variety in the lists of what is 
contraband ; so that in a war with one state we would, by our treaty, 
have a certain list of contraband, whereas in a war with another state 
we would have another list of contraband. In several of the existing 
treaties of the United States blunderbusses, pikes, bucklers, helmets, 
coats-of-mail, are specified as contraband. 

It would be a very grave matter if in war with some of these 
states with which we have treaties we should not be permitted to 
include certain other articles which are now more necessary for war 
than would be saltpeter or some of those articles that are enumerated 
as contraband in the treaty stipulations. 

The question also arises as to the distribution of insurance, which 
would apply both in the consideration of immunity of private prop- 
erty and in the consideration of contraband. Under the present 
system of insurance, as was very well brought out in the Royal 
Commission on Supply of Food and Raw Materials in the Time of 
War, of which Admiral Stockton made mention, in many instances 
the insurance is so distributed that the belligerent might capture a 
piece of insured property and the insurance may be actually held 
and paid by the same belligerent’s own citizens. It is customary to 
reinsure in other countries, and stock is often distributed so that 
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a belligerent may sometimes be practically capturing his own prop- 
erty and damaging himself rather than another. One writer goes so 
far as to say that it might be very advantageous to reinsure certain 
goods in the enemy’s country, and then capture those goods, in order 
to injure the enemy thereby. 

The municipal officials, if we admit that the enforcement of the 
law against contraband is to be put in their hands, are confronted 
by an impossible task. How, for instance, can any municipal official 
determine exactly what is the destination of certain goods? Under 
the present doctrine of continuous voyages, for instance, which was 
very greatly extended by England when she found it to be prac- 
ticable to extend it during the war in South Africa, how would it be 
possible for a neutral country to determine whether a cargo of goods 
consigned to a port near the South African Republic — to one of the 
Portuguese ports, let us say — was actually destined for that port 
instead of to the Boers ? 

Such determination would be practically impossible, and would 
place the burden of the war upon the neutral. Now, the whole 
tendency of modern times is to throw the burden of the war upon 
the belligerent and not upon the neutral. The prohibition of con- 
traband trade by municipal law would throw upon the neutral an 
unnecessary burden of war, which is something that is entirely con- 
trary to the present drift of international practice. If time per- 
mitted, I could go further, and could support what I have had to 
say, and what I would be very glad to say, more at length. But, in 
the first place, this proposition to prohibit contraband trade by munici- 
pal law is one that ought not to be supported because it would throw 
the burden of the war upon the neutral, when it should rest upon the 
belligerent. 

In the second place, trade can be very much better controlled, as 
General Davis well showed, by enforcing more rigorously certain of 
the other rights of war as to blockade and the like. In the third 
place, such prohibition would be inadvisable, in so far as it would 
in general injure trade which is very advantageous for all civiliza- 
tion. Further, it might be shown by the history of the treaty be- 
tween Great Britain and Denmark of 1670 to be a prohibition im- 
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possible of enforcement. In fine, the proposed prohibition of trade 
in contraband would be inexpedient, would be impracticable, and it 
would be impossible. 

If it has all these disadvantages, and I think it can be shown to 
have these disadvantages, then what should be the reply to this ques- 
tion: “Is the trade in contraband of war unneutral, and should it 
be prohibited by international and municipal law?”’ 

I would give a negative reply — that at present the trade in con- 
traband of war should not be regarded as unneutral; that it should 
not be prohibited by international or municipal agreements. 

In the way of a constructive reply, it should be said that what is 
necessary, and immediately necessary, is not the prohibition of trade 
in contraband, but rather the adoption by international agreement of 
a definition as to what contraband is, in order that the questions may 
be brought clearly before the courts, and in order that the neutral 
may know exactly what is innocent trade, and when he is taking a 
risk, and therefore when he should insure himself against risk. 


REMARKS OF MR. WILLIAM J. COOMBS, 
OF BROOKLYN, N. Y. 


Mr. President, I have been very much interested in the discussion 
this morning, but I am — without criticising the lay-out of the busi- 
ness of the convention — I must confess a little disappointed. 

This Society was organized at Mohonk, after a short speech which 
I made, and I have always supposed that that little five-minute talk 
had something to do with directing the attention of more active men 
to the organization of this Society. That talk was to this effect: 
The necessity of the codification of existing international law. 

I pointed out that even in the laws which we now regard as inter- 
national the interpretation is not equal on the part of all nations, 
particularly on the part of Latin nations; and as the debate here 
this morning has shown, there is a wide division in interpretation. I 
believed that experts, recognized authorities on international law, 
could meet and codify and come to a definite conclusion in relation 
to international agreements — part of which are to-day the result of 
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treaties; part of conferences; part of conventions —and that of 
course the findings of that commission would have to be ratified by 
the treaties of the various governments. I believe that the world has 
great respect for law — for recognized law; that when a thing is 
established as law the world will respect it; and I must say, with- 
out criticising anything of the action of the Executive Committee, 
that I really hope they will take some action — if not at this meet- 
ing, then at some other — to bring about and focus the effort to have 
the nations of the world send recognized authorities on international 
law to meet in convention and to codify those laws; submit them to 
the various nations for approval, and then we shall have unques- 
tioned law to which the world will yield. After that will be ample 
time to add these new questions which will develop and be evolved 
by the evolutions of humanity. 


The Prestpent. Do any other gentlemen wish to discuss the 
subject ? 


REMARKS OF PROF. THEODORE P. ION, 
OF BOSTON, MASS. 


Mr. President: I would like to touch, just for a moment, on a 
question that arose at the beginning of the war between Japan and 
Russia. You will remember that a good many torpedo boats and 
some submarine boats were sold. We all know that there are laws 
of neutrality in force in this country and in England. In the case 
of the torpedo boats it was said then that as they were sold by 
section the laws of neutrality were not violated; and in the case of 
the submarine boats it was said that as they were transported by 
boat — as they did not navigate by their own power — the neutrality 
laws were not violated. 

According to my humble opinion I think if the Government of 
the United States and that of Great Britain at that time had gone 
to court to have it decided, very probably both the United States 
courts and the courts of Great Britain would have settled the matter 
in favor of the prohibition of torpedo boats sold by section and of 


submarine boats. 
7 
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I hope that the matter can be regulated later on by a new act of 
Congress, or some statute of England. 

There is another question that has been touched on by the Judge- 
Advocate-General. He said that the prohibition of goods sold by 
neutrals would not diminish the evil of the right of search and of 
visitation; and he said that with the blockade the right of search 
and visitation would exist. 

We all know that when there is a blockade there is no more right 
of search and visitation. 

The only question which he has considered, then, is whether a boat 
is trying to violate the blockade — that it is immaterial whether 
there is any contraband of war or not. I think that proposition is 
wrong; that if we can prohibit the sale of neutral goods, we will 
prevent the evils of the right of search and visitation. 

As we all know, on the question of the blockade there are two 
views. The first is the English and American view, and the second 
is the continental view — at least, the view of France. According 
to the laws of France, or the French laws of jurisprudence, if a boat 
violates, actually, the blockade, after it has been given notice, de facto, 
on the start, then that boat may be seized and confiscated; whilst, 
according to the American and English rule — the principle of the 
continuous voyage, which is very dangerous — they might seize any 
boat provided they can prove that the boat started with the intention 
of violating the blockade. 

I think the French view is more humanitarian, and if the 
European powers and the United States Government would adopt 
the French view, the evils of the right of search, as the Judge- 
Advocate-General has said, would be diminished. That is the only 
observation I have to make on these matters. 


The Presipent. Do any other gentlemen desire to make any 
observations upon this question? If not, the discussion will be 
closed. 

Before the recess is taken, I have been asked to make some 
announcements. But in the first place I have an uncomfortable feel- 
ing that perhaps in answer to Mr. Ion’s question about the dis- 
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cussion of the rights of foreigners, I said it would take place at 8 
o’clock to-morrow evening. 

Mr. Ion. I think you said it was to be this evening. 

The Presipent. It is to be this evening. 

Mr. Ion. And I may be allowed to answer in writing. I think 
it is an important question. If I may be allowed to read a paper, 
I think I can do so in about ten or fifteen minutes. 

The Presiwent. I think there will be no difficulty whatever in 
arranging that, Mr. Ion. I was afraid I said that the discussion was 
to take place to-morrow evening. It is to take place at 8 o’clock this 
evening — Friday evening. 

I would be glad to have the members of the Society observe the 
following notice: To facilitate the work of the various committees 
in charge of the meeting, all the members of the association, whether 
residents of Washington or from out of town, are requested to register 
at the office of the Society in the library of the hotel on this floor. 
It is the room at one side of the F street entrance. You will find 
there a gentleman in charge of the register. Also, at the same time, 
you are requested to obtain there cards for the banquet which is to 
take place Saturday evening, and cards for the presentation to the 
President to-morrow. As I understand it, that presentation is to 
take place at 2 o’clock in the afternoon, and the cards will inform you 
where the association members are to meet for the purpose of going 
to the White House. 

At the banquet to-morrow night I understand that Mr. Choate, 
the former ambassador to Great Britain; Gen. Horace Porter, former 
ambassador to France; Mr. James Bryce, the present British am- 
bassador to the United States; and Mr. Olney, former Secretary of 
State, will speak. It is understood that there will be no reporters 
present, so that it will be possible to have an unrestrained peace 
congress. 

The meeting will now take a recess until half-past 2 this afternoon, 
in this place. 








sim x 100 


AFTERNOON SESSION 
Friday, April 19, 1907 


The meeting was called to order at 2.30 p. m., Hon. John W. 
Foster in the chair. 


The Cuarrman. Our President, Secretary Root, is detained this 
afternoon by necessary official engagements, and I was asked as one 
of the Vice-Presidents to take his place for this afternoon’s session. 

The subject for consideration at this session is as follows: 

“Is the forcible collection of contract debts in the interest of 
international justice and peace ?” 


The first paper will be by Mr. Crammond Kennedy, of Washington 
City. 


ADDRESS OF MR. CRAMMOND KENNEDY, 


OF WASHINGTON, D. C. 


Mr. President and Fellow-Members of the Society: The question, 
in the discussion of which I have been invited to participate, is stated 
in the program as follows: 

“ Ts the forcible collection of contract debts in the interest of inter- 
national justice and peace ?” 

The form of the question is doubtless not intended to imply that 
it is the practice of nations to enforce internationally the payment 
of “ contract debts,” but rather to suggest the inquiry whether if this 
were the rule it would be conducive to international justice and 
peace. 

A recognized authority, speaking from the point of view of 
municipal law, says that “ the obligation of contract is an obligation 
created and determined by the will of the parties; ” and that “ the 
enforcement of good faith in matters of bargain and promise is one 
of the most important functions of legal justice in modern civilized 
countries. It might not be too much to say that, next after keeping 
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the peace and securing property against violence and fraud, it is the 
most important.” } 

In all civilized countries, questions arising upon contracts between 
individuals, native and foreign, are left to the courts, and, as a rule, 
it is only when justice is judicially denied to the foreigner that his 
government has a recognized right to intervene on his behalf. 

But the case may be different when a government itself has entered 
into a contract with an individual of another nationality. 

As to the situation created by such a transaction, Vattel says: 


Conventions and contracts which the sovereign in his sovereign 
character, and in the name of the state, forms with private indi- 
viduals of a foreign nation fall under the rules we have laid down 
with respect to public treaties. In fact, when a sovereign enters into 
a contract with one who is wholly independent of him and of the 
state, whether it be with a private person or with a nation or 
sovereign, this circumstance does not produce any difference in the 
rights of the parties. If the private person who has treated with 
a sovereign is his subject, the rights of each party in this case also 
are the same ; but there is a difference in the manner of deciding the 
controversies which may arise from the contract. That private 
person, being a subject of the. state, is obliged to submit his preten- 
sions to the established courts of justice.” 


But if the ruler of the state, or, as we say, the government, under- 
takes to deal itself with a contract which it has made with a citizen 
or subject of another power; if, for example, instead of appealing 
to its own courts, when they have jurisdiction, it decides for itself 
that the individual party to the contract has committed a breach 
and thereupon annuls the right or seizes the property which is the 
subject-matter of the contract, the government of the individual so 
wronged may at once intervene, because the state itself has denied 


1Sir Frederiek Pollock, “ Contracts,’ Encye. Brit., 10th ed., Vol. XXVII, 
pp. 217, 220. 

2 Law of Nations, Book II, Ch. XIV, § 214. Phillimore cites Grotius for the 
sume distinction. “The difference,’ he observes, “between subjects and foreign- 
ers is that the former must submit to the authority of the law, even when it is 
the instrument of injustice; but the latter are under no such obligation, but may 
by force compel the execution of justice on their behalf.” Eatert autem jus 
habent cogendi. (Phill. Inter. Law, ITI (2d ed.), 23. 
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judicial justice and acted as judge in its own cause. On this point 


Mr. Hall observes: 


When an injury or injustice is committed by the government itself 
it is often idle to appeal to the courts. In such cases, and in others 
in which the act of the government has been of a flagrant character, 
the right naturally arises of immediately exacting reparation by such 
means as may be appropriate.® 


Halleck also makes the same distinction: 


There can be no doubt with respect to its responsibility [that of 
the state] for the acts of its rulers, whether they belong to the execu- 
tive, legislative, or judicial department of the government, so far as 
they are done in their official capacity. States have relations with 
each other only through their respective governments, and in inter- 
national jurisprudence the government is the state, whether it be a 
despotism or a pure republic; whether it be a mere de facto govern- 
ment organized for a temporary purpose, or one deriving its authority 
from long ages of legitimate descent.* 


When Sceretary of State, Mr. Cass elucidated the subject as 
follows: 


It is quite true that under ordinary circumstances when citizens 
of the United States go to foreign countries they go with an implied 
undertaking that they are to obey its laws and submit themselves in 
good faith to its established tribunals. When they do business with 
its citizens or make private contracts there, it is not to be expected 
that either their own or the foreign government is to be made a party 
to this business or their contracts, or will undertake to determine any 
disputes to which they may give rise. The case, however, is very 
much changed when no impartial tribunals can be said to exist in a 
foreign country, or when they have been arbitrarily controlled by the 
government to the injury of our citizens. 

So also [and this is the point I desire to emphasize] the case is 
widely different when the foreign government becomes itself a party 
to important contracts, and then not only fails to fulfill them, but 
capriciously annuls them, to the great loss of those who have invested 
their time and labor and capital from a reliance upon its own good 
faith and justice.® 


3 Hall’s Inter. Law, 4th ed., § 87, p. 291. 
4 Halleck’s Inter. Law, Ch. XI, §§ 3, 4, citing authorities. 
5 Wharton’s Inter. Law Dig., § 230, p. 615. 
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Said Mr. Cass again on another occasion: 


What the United States demand is that in all cases where their 
citizens have entered into contracts with the proper Nicaraguan 
authorities, and questions have arisen or shall arise respecting 
the fidelity of their execution, no declaration of forfeiture, either past 
or to come, shall possess any binding force unless pronounced in 
conformity with the provisions of the contract, if there are any; 
or, if there is no provision for that purpose, then unless there has 
been a fair and impartial investigation in such manner as to satisfy 
the United States that the proceeding has been just and that the 
decision ought to be submitted to. 

Without some security of this kind, this Government will consider 
itself warranted, whenever a proper case arises, in interposing such 
means as it may think justifiable on behalf of its citizens who may 
have been or who may be injured by such unjust assumption of 
power.® 


The government, if it wishes to abrogate a contract made with a 
subject of another power, is as much bound to appeal to the courts for 
rescission or the proper redress as the individual is, if he wishes to en- 
force the contract, or to rescind it, or to recover damages; and if the 
government takes the law into its own hands and settles the questions 
involved ex parte and arbitrarily, the nation of the individual may 


at once intervene, because it is injured itself in the injury done to one 
of its members by the one-sided and arbitrary action of another state. 
In a recent arbitration a majority of the arbitrators held: 


In any ease, by the rule of natural justice obtaining universally 
throughout the world, wherever a legal system exists, the obligation 
of parties to a contract to appeal for judicial relief is reciprocal. 

If the Republic of Salvador, a party to the contract which involved 
the franchise to El Triunfo Company, had just grounds for com- 
plaint that under the organic law the grantees had, by misuser or 
nonuser of the franchise granted, brought upon themselves the penalty 
of forfeiture of their rights under it, then the course of that Govern- 
ment should have been to have itself appealed to the courts against the 
company, and there, by the due process of judicial proceedings, in- 
volving notice, full opportunity to be heard, consideration and solemn 
judgment, have invoked and received the remedy sought.’ 


¢ Wharton’s Inter. Law Dig., § 232, p. 66. 
7 Opinion of Sir Henry Strong, Chief Justice of Canada, and Mr. Don M. Dick- 
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As to national debts, Vattel says: 


When a lawful power contracts in the name of the state, it lays an 
obligation on the nation itself, and consequently on all the future 
rulers of the society. When, therefore, a prince has the power to 
form a contract in the name of the state, he lays an obligation on all 
his successors, and these are not less bound than himself to fulfill his 
engagements. * * * Loans contracted for the service of the 
state, debts incurred in the administration of public affairs, are 
contracts in all the strictness of law, and obligatory on the state and 
the whole nation, which is indispensably bound to discharge those 
debts. 

When once they have been contracted by lawful authority, the right 
of the creditor is indefeasible. 

Whether the money borrowed has been turned to the advantage of 
the state, or squandered in foolish expenses, is no concern of the 
person who has lent it; he has intrusted the nation with his property, 
and the nation is bound to restore it to him again; it is so much the 
worse for her if she has committed the management of her affairs to 
improper hands.® 


Mr. Luiswl. Drago, to whose so-called “ doctrine ” I am going to 
invite your attention, admits the sanctity of these national obliga- 
tions. In his much-discussed note of December 29, 1902, Mr. Drago 
says: 


We in no wise pretend that South American nations are, from any 
point of view, exempt from the responsibility of all sorts which 
violations of the international law impose on civilized peoples. We 
do not nor ean we pretend that these countries oceupy an exceptional 
position in their relations with European powers, which have the 
indubitable right to protect their subjects as completely as in any 
other part of the world against the persecutions and injustices of 
which they may be the victims. 

The only principle [he continues] which the Argentine Republic 
maintains and which it would with great satisfaction see adopted, in 
view of the events in Venezuela, by a nation that enjoys such great 
_ authority and prestige as does the United States, is the principle, 

already accepted, that there can be no territorial expansion in 


\inson, as arbitrators in the case of the Salvador Commercial Company against 
the Republic of Salvador. (For. Rels., 1902, p. 871.) 
, 8 Vattel, Book II, Ch. XIV, §§ 215, 216. 
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America on the part of Europe, nor any oppression of the people of 
this continent, because our unfortunate financial situation may 
compel some one of them to postpone the. fulfillment of its promises. 
In a word, the principle she would like to see recognized is this: 
That the public debt cannot | should not] occasion armed intervention 
nor even the actual occupation of the territory of American nations 
by a European power.® 


This evident reference to the Monroe Doctrine is somewhat remark- 
able because it seems to imply that the occupation of the territory of 
one American nation by another American nation might be occasioned ° 
by the “‘ public debt.”7° But it is clear that the question whether 
“the public debt ” of any nation may or may not “ occasion armed 
intervention,” by a European or any other power, depends, and must 
always depend, to a large extent, on the conduct of the debtor 
government. 

The oceasion of Mr. Drago’s note was the joint blockade of the 
Venezuelan ports by Great Britain, Germany, and Italy in December, 
1902, instituted for the purpose of collecting the claims of their 
subjects against that Government. Mr. Drago was Minister of 
Foreign Relations of the Argentine Republic, and his note, under 
date of December 29, 1902, was addressed to Mr. Martin Garcia 


9 For. Rels., 1903, pp. 3, 4. Mr. Drago’s note is also printed in the Supple- 
ment to the first number of the AMERICAN JOURNAL OF INTERNATIONAL Law, 
January, 1907. 

In his able and interesting article on “International Law and the Drago 
Doctrine,” in the North American Review of October 5, 1906, Mr. George Win- 
field Scott says that “ Dr. Drago seems to have expressed no doubts about the 
legal right of creditor states to force the payment of those pecuniary claims 
which have their origin in the ownership of the bonds of a debtor state.” But, 
on the contrary, Dr. Drago declares that “it can not be admitted that a debtor 
government should be deprived of the right to choose the manner and time of 
payment ’—no matter how long it may have been in default. There are other 
expressions in his note to the same effect which can not be expected to be popu- 
lar with long-deferred creditors or to command the unqualified assent of their 
governments. 

10 In 1900 instructions were sent to all Argentine and Brazilian representatives 
abroad to lose no opportunity to advocate the maintenance of peace in South 
America and to discountenance the idea of any South American government 
acquiring an extension of territory by force of arms. (Encyc. Brit., 10th ed., 
Vol. XXVI, p. 619.) 
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Merou, minister of that country at this capital. Mr. Merou, on the 
20th of that month, had communicated the news of this tripartite 
intervention to Mr. Drago, by cable, and Mr. Drago, in the spirit of 
Latin-American brotherhood, made it the occasion of communicating 
to the United States, through the Argentine legation at Washington, 
the views of his Government on the collection of the public debt by 
force —a branch of the question which is now before us." 

My main purpose in this paper will be to show that the armed 
demonstration of the three Powers against Venezuela was not origi- 
nally caused by any default on her part in the payment of her public 
debt (principal or interest), but by injurious acts of quite a different 
character; and that Mr. Drago’s note has had an unfortunate effect 
in obscuring the moving causes and the real lesson of that remarkable 
proceeding. 

Mr. Drago commences by saying that, according to information he 
had received from Mr. Merou — 

The origin of the disagreement is, in part, the damages suffered by 
subjects of the claimant nations during the revolutions and wars that 
have recently occurred within the borders of the Republic mentioned 


[Venezuela], and in part also the fact that certain payments on the 
external debt of the nation have not been met at the proper time. 


And he observes that, “leaving out of consideration the first 
class of claims,” his Government has deemed it expedient to transmit 
to Mr. Merou “some considerations with reference to the forcible 
collection of the. public debt suggested by the events that have taken 
place.” 

This, as I have said, is a branch of the subject we have now 
before us, and as the tripartite blockade is quite generally, and, in my 
opinion, erroneously, regarded as an instance of the collection of the 
public debt of a government by armed intervention, it may be worth 
while to inquire whether the blockading Governments would have 
resorted to force if their only complaint against Venezuela had been 
(to use Mr. Drago’s expression) that “certain payments on the 
external debt of the nation had not been met at the proper time.” 


11 For Mr. Hay’s reply to Mr. Drago’s note, see For. Rels., 1903, pp. 5, 6, and 
infra, p. 117, note. 
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The breaches of contract by the Venezuelan Government, of which 
Germany originally complained, did not relate to defaults in pay- 
ment of principal or interest on Venezuelan bonds held by German 
subjects. No such complaint seems to have been mentioned as the 
original or moving cause for the forcible measures adopted by Ger- 
many. And it is to be borne in mind that the German Government 
proposed a settlement of the claims in question by arbitration six 
months before she resorted to compulsion. It is true that Germany 
had been pressing certain contractual claims of her subjects upon the 
attention of the Venezuelan Government; but it also appears from 
the memorandum which was presented by the Imperial Chancellor to 
the Reichstag that — 


During the civil wars the Germans settled in Venezuela had, up 
to 1900, suffered through forced loans, the seizure of cattle, and the 
pillage of their homes and estates, a loss of about 1,700,000 bolivars, 
and during the last civil war that amount has been increased by 
about 3,000,000 bolivars. 


It thus appears that forced loans, seizures, and pillage were among 
the original causes of Germany’s final appeal to force. It was not 
simply, however, for these acts of violence that Germany joined with 
Great Britain and Italy in blockading Venezuela’s ports, but rather 
for her continued refusal either to make compensation for these 
wrongs or to provide a satisfactory tribunal in which the German 
claims might be examined and adjudicated; for, as already said, 
Germany had offered to submit her claims to arbitration six months 
before she resorted to compulsion. It can not be doubted that Great 
Britain and Italy would also have agreed to arbitration if Vene- 
zuela had recognized (as she afterwards did) her liability (in prin- 
ciple) for the unlawful acts of violence committed by her officers and 
agents on the person and property of subjects of those powers.'* 


12 The Hague Tribunal found as matter of fact “that since 1901 the Govern- 
ment of Venezuela categorically refused to submit its disputes with Germany 
and Great Britain to arbitration, which was proposed several times, and es- 
pecially by the note of the German Government of July 16, 1901.” (Penfield’s 
Report of the Hague Arbitration, p. 108; see also For. Rels., 1904, p. 507, for 
the decision of the Tribunal.) 
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Germany’s ground of complaint, which was of the most serious 
kind, is brought out in the Chancellor’s memorandum as follows: 


As the result of numerous applications the Venezuelan Govern- 
ment, on January 24, 1901, issued a decree by which a commission 
consisting solely of Venezuelan officials was to decide upon all claims. 
That decree appeared to be unsatisfactory because, in the first place, 
all claims originating before the Presidency of Sefior Castro were 
ignored, and, in the second place, any diplomatic interventions were 
precluded ; and, in the third place, payments were only to be made 
with bonds of a new revolutionary loan, which, in the light of pre- 
vious experiences, would evidently be almost worthless. After every 
attempt on the part of the minister resident at Caracas to get the 
decree altered on these three points had failed, the minister declared 
plainly that the Imperial Government now felt compelled to refuse 
to recognize the decree altogether. 


It is to be observed that protests had been made by the United 
States, Spain, and the Netherlands, as well as by the blockading 
powers, against this Venezuelan decree under which a domestic com- 
mission, composed entirely of Venezuelan officials, was offered by 
Venezuela as the only means for an examination and settlement of 
these international claims.’* 


But [said the German Chancellor] as Venezuela insisted that 
foreigners could not be treated differently from Venezuelan subjects, 
and that the claims must be considered as coming within the scope 
of internal affairs, the Imperial Government examined the German 
claims itself, and, as far as they appeared well founded, made the 
Venezuelan Government responsible for them. Venezuela thereupon 
held out the prospect of a satisfactory solution through Congress, 
but the latter simply again took up the same unsatisfactory decree. 


13 For. Rels., 1903, p. 430. 

The position taken by Venezuela in regard to a settlement of these war claims 
of foreigners was stated by her Minister of Foreign Relations, Mr. Eduardo 
Blanco, to Mr. Juan Pablo Rivas, Italian minister resident at Caracas, May 2, 
1501, as follows: 

“The decree of January 24, last past, so far as it relates to such claims, and 
the other provisions therein cited, in so far as they are applicable, constitute 
the only rule which those interested can employ for the examination of the 
rights or titles which they allege.” (Ralston’s Venezuelan Arbitrations, appendix, 
992.) 








a anti sh aI 


























109 


Venezuela declined further discussion, maintaining that the settle- 
ment of foreign war claims by diplomatic means was out of the 
question. That [said the Chancellor] is not in accordance with 
international law.'* 


So far there is no suggestion that Germany resorted to compul- 
sion because (to use Mr. Drago’s phrase) “certain payments on the 
external debt of the nation had not been met at the proper time.” 

It seems rather to have been for acts of violence perpetrated upon 
German subjects and for a refusal to provide a satisfactory tribunal 
for their examination and redress that Germany joined with Great 
Britain and Italy in bringing Venezuela to terms by force. This 
appears in the closing sentence of the Chancellor’s memorandum, 
which I now read: 


Consequently, as the whole attitude of the Venezuelan Government 
up to the present indicated only an endeavor to deny foreign claims 
the settlement that is due to them according to international law, and 
as, moreover, in the last civil war Germans have been treated by the 
Venezuelan troops with especial violence, which, if it remains unpun- 
ished, might give rise to the impression that Germans in Venezuela 
are to be left unprotected to the mercy of foreign tyranny, the 
imperial chargé d’affaires at Caracas on December 7 handed to the 
Venezuelan Government an ultimatum demanding an immediate 
payment of the war claims up to [the year] 1900, and a satisfactory 
settlement regarding the fixing and guaranteeing of the amount of 
the claims arising out of the recent civil war. At the same time 
the claims of German firms for the building of a slaughterhouse at 
Caracas and those of the German Great Venezuelan Railway Com- 
pany for the guaranteed interests due to them are to be settled. It 
was finally stated in the ultimatum [presented by Germany to Vene- 
zuela| that should a satisfactory reply not be immediately forth- 
coming the Imperial Government would, to its regret, be compelled 
itself to take measures for the satisfaction of the German claims.'* 


Tt thus appears that so far as Germany was concerned her aggres- 
sive action was not based upon or caused originally by Venezuela’s 
default in payment of the principal or interest of her public debt 


14 For. Rels., 1903, pp. 419, 420. 
15 For. Rels., 1903, pp. 419, 420; see also pp. 429-431. 
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held by German subjects, although at that moment the bulk of the 
Venezuelan 5 per cent. loan of 1896 was in the hands of Germans 
and in default. It so happened, however, and very naturally, that 
when the Venezuelan Government yielded to the pressure of the 
blockade and entered into negotiations for terms, a settlement of all 
outstanding differences was deemed desirable, and accordingly the 
following provision was inserted in the protocol of February 13, 1903, 
(Article VI) between Germany and Venezuela: 


The Venezuelan Government undertakes to make a new satisfactory 
arrangement to settle simultaneously the 5 per cent. Venezuelan loan 
of 1896, which is chiefly in German hands, and the entire exterior 
debt. In this arrangement the state revenues to be employed for the 
services of the debt are to be determined without prejudice to the 
obligations already existing.'® 


Neither the moderation of this provision should be overlooked, nor 
the fact that it inured to the benefit of all the foreign holders of 
Venezuela’s public bonds, no matter where or by whom they might be 
held. 

A somewhat similar but not identical provision was made in 
Article VI of the British-Venezuelan protocol of the same date, 
to wit: 


The Venezuelan Government further undertakes to enter into a 
fresh arrangement respecting the external debt of Venezuela with a 
view to the satisfaction of the claims of the bondholders. This 
arrangement shall include a definition of the sources from which the 
necessary payments are to be provided.” 


Article VII of the Italian-Venezuelan protocol of the same date 
was to the same effect.'® There was in none of these articles any 
demand for immediate payment or any discrimination against any 
of the bondholders on account of their nationality; and it does not 
appear that any of the peace powers made any protest or objection 


16 Venezuelan Arbitrations of 1903, Ralston’s Report, appendix, p. 1046; see 
also Penfield’s Report of the Hague Arbitration, p. 25. 

17 Venezuelan Arbitrations of 1903, Ralston’s Report, appendix, p. 1042. 

18 Ibid., p. 1044. See also Penfield’s Report of the Hague Arbitration, pp. 
23-31. 
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to the arrangement, or, indeed, to any of the proceedings of the block- 
ading Powers, all three of whom, of their own accord, had previously 
notified the United States that no permanent occupation of territory 
was intended.?® 

This mild and considerate provision for a future arrangement for 
the benefit of all the holders of Venezuela’s public debt, in whatever 
countries they might reside, is in striking contrast to the peremptory 
satisfaction demanded by all three Governments, and accorded, under 
compulsion, by Venezuela for the unlawful acts of violence suffered 
at the hands of her nationals, in time of internecine strife, by Ger- 
man, British, and Italian subjects resident in that country. In 
Article I of the German-Venezuelan protocol of February 13, 1903, 
the Venezuelan Government (doubtless for the purpose of getting rid 
of the blockade) recognized “in principle ” the justice of the claims 
of German subjects presented by the Imperial German Government. 
A similar recognition was expressed in the protocol with Great 
Britain and Italy. In all three of the protocols a clearly defined 
distinction was made between the different classes of claims — those 
arising from wanton spoliation, unlawful seizure, and personal vio- 
lence having precedence.”° 

In Article IT of the German-Venezuelan protocol the amount of the 
German claims originating from the Venezuelan civil wars of 1898- 


19 Lord Landsdowne: “It is not intended to land a British force and still less 
to occupy Venezuelan territory.” (For. Rels., 1903, pp. 453, 476.) 

“We also declare especially that under no circumstances do we consider in our 
proceedings the acquisition or the permanent occupation of Venezuelan territory.” 
(Promemoria of the Imperial German Embassy, December 11, 1901, For. Rels., 
1£01, p. 194.) 

Mr. Hay refers to this assurance in his memorandum of the 16th of the same 
month, and, in the name of the President, expresses his appreciation of the 
courtesy of the German Government, and, while “ not regarding himself as called 
upon to enter into the consideration of the claims in question, believes that no 
measures will be taken in this matter by the agents of the German Government 
which are not in accordance with the well-known purpose, above set forth, of 
His Majesty the German Emperor.” (For. Rels., 1901, p. 195.) 

20 Two Germans were taken prisoners on October 20, 1902, near Carupano, by a 
revolutionary detachment with the intention of extorting money from them, 
and to that end “they were insulted, assaulted, robbed, bound to a post, threat- 
ened with death, and thrown into a house infected by smallpox, in order that 
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1900 was fixed by the German Government at 1,718,815 bolivars, 
on account of which the Venezuelan Government undertook to pay 
“immediately ” the sum of £5,500, equal to 137,000 bolivars, and 
the balance in five equal monthly installments by bills of exchange to 
be drawn “ immediately ” in favor of the Imperial German diplomatic 
ambassador at Washington. This article also provided that, if the 
Venezuelan Government failed to redeem any of these bills, the pay- 
ment should be made from the customs receipts of La Guayra and 
Porto Cabello, and the administration of both ports should be put in 
charge of Belgian custom-house officials until the complete extinction 
of the said debt.*! 

In Article II of the Italian-Venezuelan protocol of February 13, 
1903, the payment of this class of claims was described “as a 
satisfaction of the point of honor,” and in Article III the Vene- 
zuelan Government recognized and promised to pay the Italian 
claims “ of the first rank,” derived from the revolutions of 1898- 
1900, amounting to 2,810,255 bolivars, “ without any revision or 
objection.” ** 

The same precedence was given to claims founded on unlawful 


the payment of the sum demanded might be accomplished.” Part of the claim in 
ene of these cases was for a rupture suffered when the claimant was fastened to 
the post. (Ralston’s Venezuelan Arbitrations of 1903, p. 547.) 

Another German who would not give up his mule, on which he was riding, at 
the demand of a Venezuelan army officer, was attacked by another officer with 
his saber and seriously wounded. ({bid., 578.) 

These acts of violence were by no means confined to subjects of the blockading 
powers, 

A Hollander, representing important houses in the United States and Europe, 
was publicly stripped at La Guayra and exposed to the derision of the bystand- 
¢rs by police officers who went unpunished. (IJbid., p. 914.) 

A Frenchman of high standing, who merely requested that a requisition made 
upon him by a Venezuelan officer should be put in writing, was summoned to 
headquarters. Being questioned by the general in the midst of his staff an‘ 
summoned to obey, M. Maninat did not refuse, but renewed his request for a 
written order, whereupon one of the Venezuelan officers struck him with a saber 
and “laid open his face from the forehead to the ear.” (Ibid., p. 51.) 

21 Venezuelan Arbitrations of 1903, Ralston’s Report, appendix, p. 1045; Pen- 
field’s Report of the Hague Arbitration, p. 23. 

22 Venezuelan Arbitrations of 1903, Ralston’s Report, appendix, p. 1045; Pen- 
field’s Report of the Hague Arbitration, p. 23. 
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violence in the British-Venezuelan protocol, by Article II of which 
the Venezuelan Government agreed to satisfy at once, by payment in 
cash, or its equivalent, the claims of British subjects, which amounted 
to about £5,500, arising out of the seizure and plundering of British 
vessels and the outrages on their crews, and the maltreatment and 
false imprisonment of British subjects by citizens of Venezuela.** 

The other British claims were to be submitted to a mixed com- 
mission, which should examine the same and decide the amount to 
be awarded in satisfaction of each claim. Venezuela also agreed 
with Great Britain, in Article VI, to enter into a fresh agreement, 
as specified in the German and Italian protocols, respecting her 
external debt, with a view to the satisfaction of the claims of the 
bondholders.** 

It thus appears (a) that it was not on account of any default of 
payment of principal or interest on her public debt that Venezuelan 
ports were blockaded by the three Powers; and (b) that in the peace 
protocols preference was given to those claims arising out of un- 
lawful acts of violence — peremptory payment of which was exacted 
—and this compulsory settlement was simply made the occasion for 
obtaining a promise from Venezuela, not that she would at once 
redeem or secure her defaulted bonds in British, German, and Italian 
hands, but that she would take up the subject of her public debt and 
make “a fresh arrangement with a view to the satisfaction of the 
claims of the bondholders.” It seems, however, that after a con- 
siderable interval the promised rearrangement had not been made.® 

It has often happened that negotiations which have been com- 


23 Venezuelan Arbitrations of 1903, Ralston’s Report, appendix, p. 1041; Pen- 
field’s Report, Hague Arbitration, p. 26. 

24 Penfield’s Report, Hague Arbitration, p. 27; Ralston’s Report, Venezuelan 
Arbitrations, appendix, p. 1042. 

25 Referring to the relations existing between Venezuela and foreign powers at 
the commencement of 1905 (two years subsequent to the triple blockade) Mr. 
Herbert W. Bowen, formerly United States minister to Venezuela, says, in an 
article in The North American Review of March 15, 1907, entitled “Castro and 
American Diplomacy: ” 

“Moreover, Germany and Great Britain began to show signs of restlessness 
because President Castro had not provided, as had been agreed in the protocols, 
for the payment of interest to British and German bondholders.” 

8 
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menced between two governments for the settlement of the claims 
of the citizens or subjects of the one against the other for injuries to 
person or property have been extended so as to include claims arising 
on contract. But so averse have governments been in practice to 
make default in payment of the national debt a matter of diplo- 
matic intervention that even where the words “ all claims ” have been 
used in these arbitral conventions it has been held that, unless ex- 
pressly mentioned, claims arising upon public bonds are not within 
the jurisdiction of the arbitral tribunal and should not be considered. 
It was so held by Sir Frederick Bruce as umpire of the United States 
and New Granadian Commission, organized under the claims con- 
vention of September 10, 1857,°° and also by the United States 
commissioner (Wadsworth) and the Mexican commissioner (Zama- 
cona) under the claims convention of July 4, 1868, between the 
United States and Mexico,?* although in both cases claims founded 
on the public debt had been referred to the commission by our Secre- 
tary of State. 
On that oceasion Mr. Commissioner Wadsworth said: 


Although the United States Government has assumed the respon- 
sibility of presenting here a claim for nonpayment of overdue coupons 
on a portion of the recognized bonds of the Republic of the Govern- 
ment of Mexico, and demands an award, nevertheless it appears 
to me that neither Government has with sufficient clearness agreed 
to refer such claims to this commission, and it is my decision that this 
ease be dismissed without prejudice to the rights of the holders of the 
bonds and coupons. 


In his coneurring opinion, Mr. Zamacona expressed one of the 
objections commonly urged against diplomatic intervention on behalf 
of such claims, as follows: 


The defense here maintains that claimants received bonds to the 
amount of $33,000. * * * Now, instead of $33,000 the claim- 
ants present $47,000 of bonds. It may very well be that they have 
obtained the difference as they say they did, but it may also very 
well be that they may have received this additional sum of bonds 


26 Moore’s Arbs., Vol. 1V, pp. 3612-3613. 
27 Moore’s Arbs., Vol. IV, p. 3616. 
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from some holder who perhaps is not an American citizen. Accept- 
ing this as a diplomatic claim, when in the future claims have to be 
settled between Mexico and the United States, the whole of the debt 
of the former would be covered by the flag of the latter, whose citi- 
zens would appear as monopolizing Mexican bonds.*8 


The same view was taken by the mixed commission that sat at 
Caracas under the claims convention of April 25, 1866, and accord- 
ingly a claim for $558,150, of which about two-thirds was for inter- 
est, founded on bonds of the consolidable debt of Venezuela, was 
dismissed without prejudice; but, curiously enough, when, uearly a 
quarter of a century later, the awards of that commission were 
reopened on account of alleged fraud on the part of the arbitrators, 
the new commission, sitting at Washington in 1889-1890, rejected 
the authority of the preceding decisions and gave an award to the 
claimants for the face of the bonds, counting the peso at 75 cents 
gold coin of the United States, with 5 per cent. interest per annum 
from April 26, 1853, to September 2, 1890. Elaborate opinions 
were given by all three commissioners (Andrade dissenting), which 
are printed in extenso in Moore’s International Arbitrations, Vol. 
IV, pages 3616-3664. 

It is to be observed, however (and that is the point which I desire 
to bring clearly to your attention), that in none of these opinions is 
the right of diplomatic intervention by the government of the indi- 
vidual holders of foreign national bonds, on which default has been 
made, brought in question: 

The Government [said Sir Frederick Bruce] reserves to itself 
on special grounds the right to determine when and under what con- 
ditions such support shall be given, and this commission can not 
assume upon the strength of a general term, and in the absence of 
express language to that effect, that the Government of the United 
States intended to delegate to it powers which it has not exercised 
itself in a matter of so much delicacy. 


Commissioners Little and Findlay of the United States and Vene- 
zuelan commission of 1889-1890 refer to Lord Palmerston’s famous 


28 Moore’s Arbs., Vol. IV, p. 3616. It was held, however, by the umpire of this 
commission that it had no jurisdiction of any claims arising ex contractu. 
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circular and to Hall’s remarks upon it in his International Law, Mr. 
Findlay saying: . 


A claim is none the less a claim because it originated in contract 
instead of tort. The refusal to pay an honest claim is no less wrong 
because it happens to arise from an obligation to pay money instead 
of originating in violence offered to persons or property. Torts, as a 
rule, present more aggravated cases of injustice and affect the citizens 
at points which more loudly call for redress than ordinary breaches 
of contract, but after all the difference lies in degree only.*° 


Referring to Sir Frederick Bruce’s observation that the policy of 


nonintervention had been pursued in such cases by the United States, 
Mr. Little said: 


Very true, bonds are not of the character of claims ordinarily 
pressed by one government against another; but since the celebrated 
circular of Lord Palmerston in 1848, to British representatives at 
foreign courts, it would appear to be the established English doctrine 
at least that a state has the right authoritatively to interpose in behalf 
of its subjects or citizens in support and enforcement of claims 
founded on bonds against other states, if it chooses to do so. (Phil- 
limore, Int. Law, Vol. II, 8; Hall, Int. Law, 237, 238.) And both 
the United States and Great Britain, as also other powers, have 
repeatedly, through treaties and other agencies, secured money due 
their citizens on contractual obligations from other states. And why 
not ¢ 

Hall, with much reason, says: 

“ Fundamentally, however, there is no difference in principle be- 
tween wrongs inflicted by breach of a monetary agreement and other 
wrongs for which the state, as itself the wrongdoer, is immediately 
responsible.” 

The difference which is made in practice is in no sense obligatory, 
and it is open to the governments to consider each case. by itself and 
to act as seems well to them on the merits.*® 


This is the received opinion, against which I do not believe that 
the so-called Drago Doctrine will prevail. Nevertheless, it is not 
improbable that a thorough discussion of the subject at The Hague 


29 United States and Venezuelan Claims Commission, Opinions, 335. 
380 Tbid., 314. 
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would be of widespread benefit in making the advocates of the two 
opinions better acquainted with the views of each other. 

Mr. Drago does not seem to me to deal with actual conditions. He 
speaks as if these defaults were altogether the misfortune and not 
at all the fault of the defaulting governments and peoples.*! 

The international right of intervention for the collection of con- 
tractual debts of governments, although it may rarely be exercised, 
can not be surrendered and must be held in reserve as a final sanc- 
tion in the interest of civilization. Creditor governments can not 
stand idly by, indefinitely, and see members of the family of na- 
tions live what has been styled a life of public shame — appealing 
to arms instead of reason, to force instead of law, and making their 
territories scenes of ever-recurring violence and bloodshed and de- 
struction and misery. These so-called “ revolutions ” are financed 
to a very considerable extent at the expense of the foreign creditors of 
the state. Sources of income that have been appropriated by treaty 
as security for the payment of public debts are seized and mis- 
appropriated by the so-called “ revolutionists,” and the prevailing 

31 After stating in his Instructions to the Delegates of the United States to 
the Third International Conference of American States, held at Rio de Janeiro 
last summer, that it has long been the established policy of the United States not 
to use its armed forces for the collection of ordinary contract debts due to its 
citizens by other governments, Mr. Root observed (under date of June 18, 1906): 

“It is doubtless true that the nonpayment of public debts may be accompanied 
by such circumstances of fraud and wrong-doing or violation of treaties as to 
justify the use of force.” (Report of the Delegates, Doc. No. 365, Sen., 59th 
Cong., 2d sess., p. 41.) 

In his reply to Mr. Drago’s note, without expressing concurrence or dissent, 
Mr. Hay observed: 

“The President declared in his message to Congress, December 3, 1901, that by 
the Monroe Doctrine ‘we do not guarantee any state against punishment if it 
misconducts itself, provided that punishment does not take the form of the 
acquisition of territory by any non-American power.’ 

“In harmony with the foregoing language, the President announced in his 
message of December 2, 1902: 

“No independent nation in America need have the slightest fear of aggression 
from the United States. It behooves each one to maintain order within its own 
borders and to discharge its just obligations to foreigners. When this is done 
they can rest assured that, be they strong or weak, they have nothing to dread 
from outside interference.” (For. Rels., 1903, p. 5.) 
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lawlessness leads not only to outrages, sometimes of the most ferocious 
character, on innocent individuals, natives and foreigners, but also 
to the plunder or reckless expenditure of the public revenues and to 
that general insecurity of life and property in which progress and 
prosperity (no matter how bountiful nature may have been to the 
country) are impossible.** 

Mr. Drago makes the following citation from Alexander Ham- 
ilton: 


Contracts between a nation and private individuals are obligatory 
according to the conscience of the sovereign, and may not be the 
object of compelling force. They confer no right of action contrary 
to the sovereign will. 


But this does not seem to me to support Mr. Drago’s contention 
that under no circumstances should the public debt of a state be 
forcibly collected by other states. Hamilton was simply stating the 
old rule that the sovereign could not be sued at law by the subject, 
or, in more modern form, that the state is not suable except to the 
extent and in the manner which it itself prescribes. He was not 
speaking of international rights and duties, but of the “ right of 
action ” as between subject and sovereign. 

Vattel (as we have seen),** who wrote before Hamilton, ranks a 
contract between a government and a foreign individual with treaties 
between nations, and there is no question that treaties may be “ the 
object of compelling force.”” In Hamilton’s time the United States 


82 Referring to an episode in the financial history of San Domingo, Prof. J. B. 
Moore, as agent for the United States under the protocol of January 31, 1903, 
for the settlement of the claims of the San Domingo Improvement Company, 
against the Dominican Republic. by arbitration, observed: 

“Evidently no one contemplated such a thing as expulsion by force from the 
security. Possibilities of earthquakes, tempests, floods, revolutions, were doubt- 
less contemplated, as reflected in the rate per cent.; but no one dreamed of possi- 
ble national seizure of the security; no one thought that after San Domingo had 
received the money, a gove>nment would come into existence that would seize and 
destroy the security on tht with of which it was given. Otherwise there would 
either have been no loan at afl, or else careful provision would have been made 
to restrain the Government from the misuse of its physical force.” (Argument 
of the United States before the Commission of Arbitration, p. 94.) 

33 Supra, p. 101. 
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could not be sued at law by the private citizen, but since 1855 it has 
been suable in the Court of Claims, and, since 1863, subject to final 
judgments, on contracts with its citizens, express or implied, or on 
any law of Congress or any regulation of an executive department, 
either party having the right of appeal to the Supreme Court in cases 
involving more than $3,000,°* and under the Tucker Act of 1887, as 
recentl¥ construed by that court, the United States may also be sued 
in certain cases of a tortious character.*® 

It is no longer true in the United States (or, as a rule, in other 
civilized countries) that the nation’s contracts are “ obligatory ac- 
cording to the conscience of the sovereign.” The obligation is now 
decided by the conscience of the court, applying the law of the land 
to the facts, and it would be revolutionary for Congress to refuse to 
pay such judgments. 

The Argentine Government [says Mr. Drago in his famous note] 
has made its provinces indictable, and has even adopted the prin- 


ciple that the nation itself may be brought to trial before the 
Supreme Court on contracts which it enters into with individuals.** 


The petition of right by which, in England, a claim is prosecuted 
by a subject against the Crown has endorsed on it, when entertained 
by the court: “ Soit droit fait al partie.” 

Mr. Drago is not alone in the mistake of claiming Hamilton and 
Hamilton’s country as supporting (in principle) ‘ the Drago Doc- 
trine;” for it is stated in the Report of the Delegates to the Third 
International Conference at Rio de Janeiro that: 


It is well known that the principle advanced and so ably discussed 
by Dr. Drago has been for a great many years maintained by the 
United States, one of whose statesmen, Alexander Hamilton, early 
gave definite form to the principle, as did Lord Palmerston also when 
Prime Minister of England.** 


8410 Stats. at Large, 612; 12 Stats. at Large, 765; United States v. Klein, 
13 Wall. 128, 144, 145. 

35 Dooley v. United States, 182 U. S, 224, 228; United States v. Lynah, 183 
U. S. 465, 475, 476; Basso v. United States, 40 Ct. Claims, 202, 215, 216. 

36 For. Rels., 1903, p. 2. 

87 Report of the Delegates to the Third Internationa] Conference, held at Rio 
de Janeiro in 1906, p. 12. 
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We have already cited Mr. Hay’s memorandum on Mr. Drago’s 
note and Mr. Root’s instructions to the delegates; ** and, as for 
Lord Palmerston, he has always been regarded as the champion of the 
contrary “ principle ” that (whatever policy may be pursued) there is 
a reserved international right of forcible intervention for the collec- 
tion of the public debt of a defaulting state. In his famous circular 


addressed in 1848 to British representatives at foreign courts, he 
said: 


If the question is to be considered in its bearing on international 
right, there can be no doubt whatever of the perfect right which the 
government of every country possesses to take up, as a matter of 
diplomatic negotiation, any well-founded complaint which any of its 
subjects may prefer against the government of another country, or 
any wrong which from such foreign government those subjects may 
have sustained; and if the government of one country is entitled to 
demand redress for any one individual who may have a just but 
unsatisfied pecuniary claim upon the government of another country, 
the right so to require redress can not be diminished merely because 
the extent of the wrong is increased, and because instead of there 
being one individual claiming a comparatively small sum there are a 
great number of individuals to whom a very large amount is due. 


After explaining that the British Government had pursued a policy 
of nonintervention in such cases in the hope that the losses of im- 
prudent men would prove a salutary warning to others and prevent 
foreign loans from being raised in Great Britain except by govern- 
ments of known good faith and ascertained solvency, his Lordship 
concluded as follows: 


But nevertheless it might happen that the loss occasioned to British 
subjects might become so great that it would be too high a price for 
the nation to pay for such a warning as to the future, and in such a 
state of things it might become the duty of the British Government 
to make these matters the subject of diplomatic negotiation. 


To this Mr. Hall adds, in a note containing the foregoing citation: 


A short time previously Lord Palmerston, in answer to a question 
in the House of Commons, indicated that under certain cireum- 


88 Supra, p. 117, note 31. 
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stance he might be prepared to go to the length of using force. The 
doctrine and the principles of policy laid down in Lord Palmerston’s 
circular have been lately reatlirmed by Lord Salisbury. See the 
Times of January 7, 1880.** 


Assuming that there is an analogy between the relations of states 
in the family of nations and the relations of individuals in the 
state, it is very significant that as between individuals in every civil- 
ized country the simplest legal obligation has the whole force of 
government behind it. If 1 borrow money and do not repay it when 
due, my creditor can sue me wherever he can find me; he can seize 
and sell my property in execution of his judgment. If I have made 
conveyances in fraud of my creditors, they can have these fraudulent 
transactions exposed and set aside, and compel me to pay to the 
uttermost extent of my ability. If as mortgagor I am sold out of 
house and home in foreclosure and refuse to quit the premises, a writ 
of ejectment will issue against me, and if I commit a breach of the 
peace by resisting I may be put in jail. 

There can be no permanent peace without justice, and, with the 
world as it is, the right to enforce pecuniary obligations between 
nations — as between individuals — must be reserved in the interest 
of civilization. This sanction should not be invoked between nations 
(or men) inconsiderately, or ever, perhaps, except as a last resort, 
and when the amount or the equity of the obligation is in doubt, and 
impartial arbitration is proposed by the debtor government, it should 
be accepted by the creditor.*®* But between nations, as between indi- 


39 Hall’s Inter. Law, Ist ed., Part II, Chap. VII, § 87, pp. 237, 238. 

In 1847 a motion was made in the House of Commons the object of which was 
to induce the Government to give redress to the British holders of unpaid 
Spanish bonds by issuing reprisals against Spain. The Secretary for Foreign 
Relations (Lord Palmerston) resisted the motion solely on the ground of 
expediency and public policy, but admitted that it was justified by the principles 
of international law, and gave no vague intimation that if the British holders 
continued to receive no redress from Spain the time would come when it would 
he politic as well as just to compel by measures of force the payment of this 
debt. (III Phil. Inter. Law, 2d ed., 37.) 

3% This may now be said to be substantially the international law on the sub- 
ject, in view of the convention adopted at The Hague to the effect that contractual 
debts shall not be collected by force unless impartial arbitration, proffered by 








122 


viduals, the sanction of force will only become unnecessary when 
what Vattel calls the innate and necessary law has entire possession 
and control of the souls of men and the state can therefore do no 
wrong. 

But this belongs to the time of which poets have dreamed and seers 
toretold — when “ mercy and truth are met together and righteous- 
ness and peace have kissed each other; ” *® when men “ shall beat 
their swords into ploughshares and their spears into pruning hooks; 
when nation shall not lift up sword against nation nor learn war any 
more.”’ # 

Meanwhile, this international right of which we have been speak- 
ing must be reserved, to be exercised hereafter (let us hope) in 
better ways than war; in such a concert of nations for the ascertain- 
ment and administration of international justice as would make 
resistance futile, as, indeed, it would have been in the tripartite 
blockade; or, better yet, as in the cases of Great Britain in Egypt 
and the United States in Santo Domingo,** by helping the debtor 
states so to use their resources and preserve the peace as to enable 
them to regain their credit and to pay off their debts and thus to give 
them a fair start on the road that leads to national development and 
individual well-being. 


The Cuarrman. The question we are discussing is, “Is the 
forcible collection of contract debts in the interest of international 
justice and peace?” 


the claimant government, is either declined, or unreasonably delayed, or the 
awards of the arbitrators are left unsatisfied, by the debtor government. 

The discussion of the so-called “ Drago Doctrine” has resulted in an inter- 
national agreement which insures the collection of “contract debts” either by 
an impartial international adjudication, or, in default of such proceedings, by 
whatever other means may be available. 

If the Hague convention, 1907, on this subject is put in practice, every just 
claim of an individual against a foreign government will hereafter be much more 
readily and surely collectible than ever before. 

40 Psal. LXIII:10. 

41 Isa, II:4. 

42 See Professor J. B. Hollander’s article on the convention of 1907 between 
the United States and the Dominican Republic in the second number of THE 
AMERICAN JOURNAL OF INTERNATIONAL LAw and the text of the convention in 
the Supplement to the same issue. 
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I am not going to abuse my privilege as the presiding officer to 
discuss my brother Kennedy’s paper, but I want to ask him this 
question, simply to bring out his view of the question. Some of 
those German claims, I understand, arose from contracts that were 
made by German subjects with the Venezuelan Government for the 
construction of railroads, and it was alleged that those contracts had 
not been complied with by the contractors and the Government 
annulled the contract, or forfeited their right. Now, the question: 
Would it be justifiable in Germany to enforce that kind of a claim by 
military force ? 

Mr. Kennepy. My answer to that is, Mr. President — 

The Cuairman. I apprehend that that is the question we are to 
discuss, Mr. Kennedy, is it not ? 

Mr. Kennepy. I think so—in connection with impartial 
arbitration. 

The Cuatrman. You did not quite make that clear to me, as to 
what your idea was. My question is not with a view to antago- 
nizing your paper at all. I have listened to it with great interest 
and profit, but I wanted to bring out your view of that particular 
point. 

Mr. Kennepy. The blockade by the three Powers has been used 
as illustrating the injustice and the evils of enforcing the payment of 
“contract debts” by an appeal to arms. I simply wanted to show 
that historically the action of the three blockading Powers was not 
taken for any such purpose. Germany, Great Britain, and Italy took 
the course they did against Venezuela not because, as Mr. Drago 
seems to have thought, there had been a default in the payment of the 
principal or interest of her bonds, but because Venezuela refused to 
furnish an impartial tribunal in which those other international 
claims could be fairly considered. That was the point, Mr. Presi- 
dent, that I wanted to make in my paper. 

The Cuarrman. That is, that Mr. Drago made protest against 
something that did not exist in fact ? 

Mr. Kennepy. That he was misinformed as to the grounds on 
which the three blockading Powers took the action which they did; 
and this misapprehension has covered up from public view the 
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wrongs that are undoubtedly inflicted on resident foreigners in those 
constant appeals to violence in these revolutionary countries. 

The Cuarrmay. You have made that very clear, but you have not 
yet answered my question, have you ? 

Mr. Kennepy. Suppose you put it again ? 

The Cuarrman. It is whether if the German subject had con- 
tracted to construct a railroad, and the Venezuelan Government says: 
“You have not complied with your contract; I forfeit it” — this 
man having voluntarily gone into Venezuela — would the German 
Government be justified in using force to collect damages ? 

Mr. Kennepy. Germany offered, as I tried to show in my paper, 
arbitration of all her claims against Venezuela, not only the kind 
you mention, but others about which there was no doubt, and in 
which German subjects had been despoiled and some of them physic- 
ally injured in the most cruel and inhuman way. I have simply 
been trying this afternoon to clear away the cloud of misconception 
that has hung over this very important episode in modern history, 
and to show the real grounds on which the blockading Powers took 
the action that they did. 

The Cuarrman. I think you have made that very clear. 

The next paper on the same subject is by Prof. Amos S. Hershey, 
of the University of Indiana. 


ADDRESS OF PROF. AMOS S. HERSHEY, 
OF THE UNIVERSITY OF INDIANA, BLOOMINGTON, IND. 


Mr. Chairman and Gentlemen: When I agreed to speak on this 
question, I am afraid I did not take into sufficient account the limi- 
tations of the subject, or possibly my own limitations. I have 
already expressed my views on this question in an article which has 
been published in the Journat! and I find that I can do very little 
except to reiterate and perhaps summarize what I have already said 
in that paper. 

Now, I shall discuss this question on the broader grounds which 


' 1Vol. I, p. 26. 
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Mr. Kennedy’s argument suggests; but I think we ought to distin- 
guish between a mere claim for indemnity, diplomatic intervention 
or interposition on the one hand, and armed or forcible intervention 
on the other. 

If this question covered a wider range and were stated so as to 
read: “ Is the forcible collection of any private claims of a pecuniary 
nature in the interest of international justice and peace?” I should 
still unhesitatingly and emphatically answer in the negative. 

The attempt at the forcible collection of pecuniary claims or the 
mere threat to use force for the collection of such claims is essen- 
tially an act of intervention which may well result in war. Like 
war, intervention (I am not here speaking of a mere claim for in- 
demnity or diplomatic interposition) is a moral or political rather 
than a legal right, and is only to be justified in the most extreme 
and exceptional cases. It should only be employed when interests 
and principles of the most vital and far-reaching importance are at 
stake, and then only after every other remedy has been exhausted. 

The subject of intervention is one of great apparent difficulty and 
complexity. This arises from the fact that nowhere else within 
the wide range of international relations does there exist such a 
wide divergence between political theory or fundamental principles 
on the one hand and what seems to be the actual practice of nations 
on the other. The whole modern or Grotian system of international 
law rests upon the doctrine of the absolute legal equality and com- 
plete independence of sovereign states. This presupposes full liberty 
of action on the part of each sovereign within his own jurisdiction 
and noninterferenee in the external or internal affairs of other 
sovereigns. The rule or doctrine of nonintervention is therefore a 
necessary corollary of the doctrine or principle of the complete 
equality and independence of sovereign states and is a fundamental 
principle of international law. 

But international law is supposed to rest upon international prac- 
tice as well as upon fundamental principles, and when we examine 
the actual practice of sovereign states, and especially that of the 
great powers during the nineteenth century, we find numerous ex- 
amples of armed intervention on all sorts of grounds and pretexts. 
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(1) Intervention on grounds of humanity or morality, e. g., to put 
an end to great crimes and slaughter or to various forms of cruelty 
and oppression ; to prevent the extermination of a race or a needless 
diffusion of blood, as in Greece, Cuba, and Bulgaria. 

(2) Intervention on grounds of policy and self-interest, e. g., to 
secure the balance of power or to maintain the status quo or political 
equilibrium in Europe or the primacy of the United States in 
America ; to enforce personal and property rights of citizens or sub- 
jects of the intervening state (the forcible collection of contract debts 
would come under this head); to prevent the spread of political 
heresy or revolution (as, e. g., the intervention of members of the 
Holy Alliance after the downfall of Napoleon) ; and to advance the 
collective interests of civilization (as in the case of Panama). 

(3) Then there are the interventions on so-called legal grounds, 
for the sake of self-preservation; to prevent or terminate the un- 
justifiable or illegal intervention of another state (as in the case of 
the United States against France in Mexico) ; to enforce treaties of 
guaranty or fundamental principles of international law. These are 
only some of the many grounds or pretexts which have been advo- 
cated as sufficient causes for armed intervention in modern times. 

I have recently had occasion to examine and compare a consider- 
able number of the authorities on this interesting and important 
subject, and have found that they differ widely in their opinions as 
to what constitute legal or justifiable grounds for intervention or 
whether, indeed, there exists any such legal right whatever. The 
only approach to unanimity is in respect to the right of self-preserva- 
tion, which is, properly speaking, not a law or legal right in the 
ordinary sense of that term as applied to positive rules and regula- 
tions, but is a fundamental right or principle which underlies and 
takes precedence of all systems of positive law and custom and from 
whose operation neither nations nor individuals could escape if they 
would. 


The view of the majority of these publicists (and this is particu- 
larly true of the more recent ones) seems to be that nonintervention 
is the correct, every-day rule or principle of international action, 
but that intervention is either legally, morally, or perhaps politically 











justifiable in extreme and exceptional cases, as, e. g., in case of great 
crimes against humanity or where vital national or international 
interests of far-reaching importance are at stake. 

The question here presents itself, Is the collection of contract debts 
or, indeed, of any private pecuniary claims sufficiently important to 
international interests or to those of the creditor nation to justify 
the use or threat of force? Does the collection of such claims justify 
the exercise of such a high—we might say extreme — political 
power as is involved in an act of war or an intervention which 
amounts to a threat of war and may lead to war? Does not the 
mere statement of the question in this form carry with it a sufficient 
refutation ? 

Is there any principle involving national honor or self-preservation, 
or even of self-development, here at stake? Is it not rather true that 
a nation sensitive of its honor would scorn such means of collecting 
even an honest debt, especially from a poorer and weaker state? 
During her great struggle with Russia—a struggle of life and 
death — Japan was ready to forego the prospect of a large indemnity 
rather than give the appearance of continuing to wage war for money. 
How much less should a rich and powerful state be willing to 
threaten or precipitate a war for money! 

If we take the trouble to examine the character of such claims as 
have been settled by mixed commissions, we shall find that they are 
for the most part exorbitant in amount and far in excess of liability. 
I shall not take up your valuable time with statistics on this sub- 
ject, but shall merely refer you to Professor Moore’s great work on 
Arbitration, where-you will find numerous examples in proof of this 
assertion. The percentage of amounts actually awarded in propor- 
tion to those claimed is as low as three-seventeenths of 1 per cent. 
and is often less than 2 per cent. 

Besides being excessive in amount, it is generally believed that 
many of these claims are fraudulent and tainted with illegality and 
injustice. It is notorious that the sums received by a government 
are often far below the face value of the loan, and that many of the 
claimants for losses during civil war and insurrection are not above 
suspicion of having themselves been engaged in unneutral or insur- 
rectionary acts. 
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In view of the ill-founded character of most of these claims and 
of the danger to the peace and safety of the states of Latin America 
which would result from their forcible collection by leading European 
powers, I, for one, believe that the United States would be fully 
justified even in advancing a step beyond the narrower Drago Doc- 
trine (which merely forbids the forcible collection of public debts) 
and planting itself squarely upon the broader Calvo Doctrine in so 
far as that doctrine condemns the use of force for the collection of 
all private claims of a pecuniary nature. 

Should the occasion arise or a good opportunity present itself, I 
believe that the United States Government should formally declare 
to the world that it could not see with indifference any attempt at 
the forcible collection of private clain.s of a pecuniary nature on the 
Western Continent. 

The Monroe Doctrine, at least in its present form, forbids the 
further acquisition, colonization, or permanent occupation of Ameri- 
can territory by any European power, and such a declaration would 
not only be in harmony with the spirit of that doctrine, but it would 
tend to strengthen the principle of nonintervention. 

In view, however, of the fact that some of these claims may possi- 
bly be well founded and that the governments and judicial tribunals 
in certain Latin American states are notoriously corrupt or unstable, 
this declaration should, in my opinion, be coupled with another 
insisting that all such claims be submitted to fair and impartial 
arbitral tribunals or mixed commissions composed of representatives 
from both the creditor and debtor nations. 

The United States has no desire to become a “ debt-collecting 
agency ” for European creditors or to establish a protectorate over 
the states of Latin America. For these reasons our Government 
should avoid, if possible, the responsibility of making ea parte de- 
cisions regarding the validity of these claims, although I am inclined 
to think that the assumption of this burden would be preferable to 
their forcible collection by European powers and the results which 
might follow such a use of force. It seems to me that our insistence 
upon arbitration in the case of the famous boundary dispute between 
Great Britain and Venezuela in 1895 points the way toward what 
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is at once the easiest and most equitable mode of settling such 
disputes. 


The Cuarrman. We will now hear a paper by William L. Pen- 


field, esq., well known to us as the late Solicitor of the Departinent 
of State. 


ADDRESS OF WILLIAM L. PENFIELD, ESQ., 
OF WASHINGTON, D. C. 


Mr. Chairman and Gentlemen: The question whether the forcible 
collection by a state of the contract debts of another state is in the 
interest of international justice and peace requires definition and 
amplification before it can be satisfactorily answered. The answer 
to the question, as stated in general terms, involves considerations of 
international law, policy, and ethics. If by contract debts only those 
are included which are held by the citizens of one state against the 
government of another, in the form of bonds and other publie securi- 
ties voluntarily purchased, the question stated could only be answered 
in the negative. It is true, as contended by Mr. Drago in his cele- 
brated note to Mr. Hay, that the capitalist who lends his money to a 
foreign state always takes into account the greater or less probability 
of payment. In purchasing the obligations of a government the 
investor buys with full notice and assumption of all risks — of the 
character of the government, of its financial condition, and of its 
ordinary right as a sovereign state to adapt its fiscal policy to the 
necessities of the state. This necessarily carries with it the right to 
postpone the payment of its debts to a better day in order to main- 
tain its civil list and its own existence. Whether its fiscal policy 
is wise or not is a question with which no other government may 
ordinarily and properly interfere; and least of all can the investor, 
with eyes wide open, voluntarily assume these risks and expect his 
own government to make his venture good. Otherwise the govern- 
ment would become in effect the underwriter and guarantor of all 
the securities which its citizens might purchase against foreign 
governments. It is this class of contract debts of “the capitalist 


who lends his money to a foreign state” that Mr. Drago mentioned 
9 
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in his disapproval of “the collection by military means of loans 
made by the citizens of one state to the government of another.” 
The forced payment of these obligations at par value and in the 
interest of speculators on the misery and distress of a weak and 
perhaps disordered state is not defensible in point of international 
law and ethics, and would not be consistent with a wise, just, and 
humane international policy. 

The question which formed the subject of Mr. Drago’s note has 
been given a much wider scope by the statement of the question for 
the present discussion; and much harm has been done by public 
denunciations of intervention for the collection of claims growing 
out of the spoliation of the property of the foreigner by the supreme 
authority of the state. All jurists and statesmen unite in the opinion 
that the supreme concern of every government, whether in its domestic 
or international relations, is the administration of justice. Behind 
the law is the latent power of the state to enforce justice; and the 
general acceptance of the opinion that this foree must never be 
invoked by a government in order to secure justice to its citizens 
abroad could, if carried to its logical conclusion, lead only to utter 
injustice and social chaos at home. But the party who purchases the 
obligations of a foreign government stands in a different light from 
the one who has taken a concession from a foreign government, on 
the faith of which he has invested his capital and used it in improv- 
ing the navigation or developing the resources of the country; and 
where finally the government has, with evident bad faith, repudiated 
the contract and deprived him of the legitimate fruits of his enter- 
prise. In form the wrong may consist in a simple breach of con- 
tract by the government, while by preventing him from enjoying 
the fruits of his industry it amounts in effect to the confiscation of 
his entire investment. Mr. Drago’s note was significantly silent on 
this subject, and its silence is suggestive of the views actually enter- 
tained by this enlightened statesman. 

A contract made by a private party with a foreign government for 
the improvement of its harbors or the development of its mineral, 
agricultural, or other natural resources, which has been followed by 
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the large investment of capital in the enterprise, rests on a very 
different footing from the obligations of a government purchased in 
the open market with full notice and assumption of all risks. Where 
a government enters into a contract with a foreigner, on the faith 
of which he invests his capital, and then proceeds arbitrarily and 
flagrantly to break or repudiate the contract and appropriate or 
destroy the fruits of the industry created by the capital invested 
under the contract, it constitutes not merely the breach of a contract, 
but also a denial of the protection of the local laws. It is in effect 
a decree of outlawry, attended by the forfeiture of property. 

In cases of this kind, the question under discussion raises no 
doubtful question of justice. The injustice is admitted; and the 
principle on which governments have in the past been accustomed to 


act was thus stated in a report of the Senate Committee on Foreign 
Relations in 1818: 


It is due to the dignity of the United States to adopt, as a funda- 
mental rule of its policies, the principle that one of its citizens, to 
whatever region of the earth his lawful business may carry him, and 
who demeans himself as becomes his character, is entitled to the 
protection of his Government; and that whatever international injury 
may be done him should be retaliated by the employment, if neces- 
sary, of the whole force of the nation. 


But with the progress of more humane and liberal ideas during the 
nineteenth century, the United States have been wisely substituting 
the appeal to arbitration in place of the appeal to force. This 
policy seemed to promise a solution of the question of the mainte- 
nance of peace by means of arbitral justice; but no sooner was this 
apparent solution reached than a new way has been found to defeat 
justice when administered even in this impartial form. For among 
those who ery out the loudest against the use of forcible intervention 
for the collection of debts are some who refuse to submit to im- 
partial arbitration controversies growing out of the most flagrant 
spoliations of private property. The outery raised against forcible 
intervention in these cases has been in the past associated with 
strange espousals of the Monroe Doctrine; and the Drago Doctrine 
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has now been made use of as a convenient substitute for the thread- 
bare Monroe Doctrine, which has ceased to serve the purposes of 
those who would pervert and use it as a shield for wrongdoing. 
Neither the Monroe nor the Drago Doctrine affords any sanction for 
the spoliation of rights of property which have been vested under 
contracts partially or completely performed. The outcry against the 
use of force is made the pretext of refusals to do justice or to sub- 
mit to the justice of impartial arbitration; and the final question 
for solution now is whether if governments refuse to submit their 
controversies with each other to arbitration force is not warranted in 
order to compel the submission. Neither government then becomes 
judge in its own cause, and the question whether force should not 
then be invoked depends on the value which mankind sets on justice 
and on the value set on peace, when justice and peace are brought 
into open conflict. 

Mr. Chairman, whether it is possible to bring all nations to sub- 
mit all their controversies of a political nature to arbitration may 
be a question; but that it is practicable to settle all controversies of 
a judicial nature by this method is no longer to be doubted. It is 
precisely the weaker states who have suffered most from forcible inter- 
ventions who above all others are most deeply interested in inducing 
all nations to accept arbitration by themselves setting the example 
of invoking it. The propaganda of peace is brought in measurable 
discredit by some who proclaim the immorality of the use of force 
in these cases and who yet manifest a silent but determined opposi- 
tion to the acceptance of genuine impartial arbitration. The funda- 
mental principles of morality which govern the relations of indi- 
viduals govern the relations of nations. The only condition of 
peace within the state — the only reason and object of its existence — 
is justice; and there can be no lasting peace between nations on 
any other basis than that of judicial or arbitral justice. So long 
as individuals or nations disown justice, the use of force is neces- 
sary and inevitable in order to compel the acceptance of impartial 
arbitration in the interests of justice and peace. I would therefore 
amend the question stated for discussion, and, as amended, answer 
in the affirmative, that the interests of international justice and 























peace can only be assured by the use of force when necessary in 
order to compel the acceptance of impartial arbitration. 

And so, Mr. Chairman, permit me to venture an answer to your 
question to Mr. Kennedy. The annulment of the concession owned 
by the Germans for the construction of the railroad, and on which 
they had expended a large sum of money, left that railroad the prop- 
erty of the Venezuelan Government. It was confiscation, although 
in the form of breach of contract. Why should not Germany have 
protected her subjects ? 


The Cuarrman. We will now hear a paper by Prof. John Holli- 
day Latané, professor of history and international law in Washington 
and Lee University, Virginia. 


ADDRESS OF PROF. JOHN HOLLIDAY LATANE, 


OF WASHINGTON AND LEE UNIVERSITY, VIRGINIA. 


Mr. President, and Members of the American Society of Inter- 
national Law: There are three or four points which I shall ask you 
to consider in the discussion of this perplexing question. It is a 
perplexing question, the most perplexing, perhaps, that has arisen 
in American diplomacy for several years. While the use of force 
for the collection of debts is nothing new in international relations, 
measures of coercion have until recently rarely been employed where 
contract debts alone were involved, though such debts have often 
been lumped with other claims of a different character and their 
payment demanded. But of late years coercion has been system- 
atically resorted to where contract debts constituted the main claim, 
and the action has been of such a character as to constitute a 
precedent. Under such cireumstances, where American republics 
were the debtors, the United States, which has always refused to 
take up such claims on behalf of its own citizens, has been com- 
pelled to define its attitude toward the action of other states in 
behalf of their citizens or subjects. 

The United States has always refrained on principle from taking 
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up claims of this kind. As Mr. Bayard expressed it, in a dispatch 
of June 24, 1885: 


1, All that our Government undertakes, when the claim is merely 
contractual, is to interpose its good oftices — in other words, to ask 
the attention of the foreign sovereign to the claim — and this is 


only done when the claim is one susceptible of strong and clear 
proof. 


2. If the sovereign appealed to denies the validity of the claim 
or refuses its payment, the matter drops, since it is not consistent 
with the dignity of the United States to press, after such a refusal 
or denial, a contractual claim for the repudiation of which there 
is by the law of nations no redress. 


Great Britain has in the past pursued practically the same course, 
though as a matter of policy, apparently, rather than of principle. 
In a circular dispatch of Lord Palmerston, issued in January, 1848, 
which has been much quoted, he held that every state had the per- 
fect right to take up, as a matter of diplomatic negotiation, any 
well-founded complaint which any of its subjects might prefer 
against the government of another country; that the Government 
of Great Britain had always considered it undesirable that British 
subjects should invest their capital in loans to foreign governments, 
instead of employing it in profitable undertakings at home; and 
that with a view to discouraging hazardous loans to foreign govern- 
ments, the British Government had hitherto thought it best to ab- 
stain from taking up as international questions complaints made 
by British subjects against foreign states. These principles of 
policy, as laid down by Lord Palmerston, were reaffirmed by Lord 
Salisbury in 1880. 

During the discussions on the Venezuelan situation that took 
place in Parliament in December, 1902, the members of the Govern- 
ment repeatedly repudiated the charge of the opposition that they 
were engaged in a debt-collecting expedition, and tried to make it 
appear that they were protecting the lives and liberties of British 
subjects. Lord Cranborne declared: 

T can frankly tell the House that it is not the claims of the bond- 


holders that bulk largest in the estimation of the Government. I 
do not believe the Government would ever have taken the strong 
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measures to which they have been driven if it had not been for the 
attacks by Venezuela upon the lives, the liberty, and the property 
of British subjects. 


During the same discussion Mr. Norman said: 

This idea of the British fleet being employed to collect the debts 
of foreign bondholders is assuredly a mistaken one. It was said by 
Wellington once that the British army did not exist for the pur- 
pose of collecting certain debts. It is still more true of the British 
fleet that it does not exist for the purpose of collecting debts of bond- 
holders. People who lend money to South American republics know 


what the security is and what they are likely to get in return, and 
they ought not to have the British fleet at their backs. 


To this Mr. Balfour, the Prime Minister, replied: 

I do not deny — in fact, I freely admit — that bondholders may 
occupy an international position which may require international 
action; but I look upon such international action with the gravest 
doubt and suspicion, and I doubt whether we have in the past ever 
gone to war for the bondholders, for those of our countrymen who 
have lent money to a foreign government; and I confess that I 
should be very sorry to see that made a practice in this country. 


In spite of disclaimers like the above, when we take into con- 
sideration the real character of the claims in question, we are forced 
to conclude that the action of Germany, England, and Italy against 
Venezuela in 1902 constituted an innovation in the practice of 
nations. That the allied powers were conscious of this fact seems 
apparent from their manifest endeavor to disguise the real character 
of the claims they were trying to collect. It is perfectly apparent 
to those who have followed closely the controversy that the foreign 
debt was the real question at issue and that intervention was under- 
taken in the interest of bondholders. 

This is an age of world commerce and of financial transactions of 
world-wide scope; capital is no longer satisfied with the interest 
earned at home, but ever seeks new fields of investment in foreign 
lands. In South America, in South Africa, in Egypt, and in China 
we see the foreign construction of works of internal improvement 
and the foreign exploitation of internal resources. Commercial 
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interest in many cases involves sooner or later political intervention. 
England’s interest in the Suez Canal gives her a moral right in 
Egypt which the powers of Europe can not gainsay. Temporary 
intervention in 1881 for the protection of her interests has assumed 
a character of permanent occupation. Russia’s commercial exploita- 
tion of Manchuria led to a military occupation which was terminated 
only by the bloodiest war of modern times. The states of Europe 
are encouraging their subjects to build up commercial and business 
interests in all parts of the world, and they can not refuse to protect 
these interests. The forcible collection of contract debts is, there- 
fore, but an incident in the rivalry of nations for a world-wide 
extension of commerce. 

The adoption of measures of coercion should be prohibited or regu- 
lated in such a way as to safeguard the interests and rights of third . 
parties. As recently employed coercion of this kind raises several 
questions of a very perplexing character. The first consideration 
is one of equity between the repudiating and the coercing state. 
Intervention, such as that of England and Germany in Venezuela, 
coming in the midst of civil insurrection, endangers the very exist- 
ence of the state, and the right to a continued existence is the most 
sacred of all sovereign rights. It is not always possible for a state to 
pay its debts, and of that fact the state itself is the sole judge. If 
foreign states are to be the judges whether a state is able to pay its 
debts or not, the very existence of that state is at the mercy of its 
creditors. The most that a foreigner has the right to expect is that 
his claim shall receive the same consideration as those of subjects. 
Not only do we forget this fact, but in most disenssions of this ques- 
tion we ignore the fundamental fact that the great majority of 
claims that are pressed through diplomatic channels are unjust or 
exaggerated. During the summer of 1903 ten mixed commissions 
sat at Caracas to adjudicate upon the claims of as many states 
against Venezuela. The awards of these commissions are very in- 
structive, as they show the injustice of resorting to measures of 
coercion for the collection of pecuniary claims which have not been 
submitted to arbitration. The following table shows the amounts 
claimed and the amounts awarded in each ease, in terms of bolivars: 

















Claims. Awards. 


I I ds «bowing hak dace en aes 14,743,572 9,401,267 
CE Ve ckcc0cr enn na eeoremedeas 7,367,685 2,091,908 
DE -5.6ra cee bnaslagawheeen means 17,888,512 2,667,079 
Sb isin Vnrnxedcnvonaeen en eetiis 5,307,626 1,974,818 
CE Kites vacnerbenennaesehe on 14,921,805 10,898,643 
Sweden and Norway.............05. 1,047,701 174,359 
Me SIs 6s 6s 5ccaneesceaders 5,242,519 544,301 
We CE is 5c derikcecvencees 81,410,952 2,313,711 
ey ere ree 2,897,415 2,577,328 
| Rr ae A I are 39,844,258 5,785,962 


These figures speak for themselves. 

The second consideration in intervention of this kind involves the 
claims of third parties. Intervening states are not usually the only 
ones holding claims against the debtor state, yet when a settlement 
is forced the coercing states demand preferential treatment. [In 
1902 a committee of foreign bondholders of Guatemala in London 
invited the United States to join England, France, Germany, and 
other European powers in securing an adjustment. The United 
States replied that, “ while the Government of the United States is 
indisposed to join in any collective act which might bear the aspect 
of coercive pressure upon Guatemala, this Government would re- 
serve for its citizens equal benefits with those which might be ob- 
tained for creditors of any other nationality in the adjustment of 
the Guatemalan foreign debt, and the United States minister to 
Guatemala will be instructed to advise the Guatemalan Government 
of this attitude on the part of the United States.” It appears that 
the representatives of England, France, Germany, and Belgium 
notified the Guatemalan Government that if arrangements were not 
made to satisfy their respective creditors on a specific date a man-of- 
war would take possession of each of the principal ports of that 
Republic. To this ultimatum Guatemala yielded and promptly 
paid a large part of the foreign claims. It is needless to say that 
the claims of the United States, which had shown such friendly 
consideration, were not among those settled upon this occasion, and 
the United States felt called upon to remonstrate against this dis- 
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erimination.] The question of preferential treatment came before 
the Hague Court later in the celebrated Venezuelan Case, and was 
decided in favor of the powers who had resorted to coercive measures. 
The court held that they were entitled to preferential treatment 
because Venezuela had recognized in principle the justice of their 
claims while she had not recognized in principle the justice of the 
claims of the nonblockading powers; as for the latter they had 
profited to some extent by the operations of the allies, and their 
claims remained for the future absolutely intact. Whatever we 
may think of the justice of this decision, it is evident that for the 
future the United States will be at a distinct disadvantage if it con- 
tinues to adhere to its policy of not coercing an American state, 
while permitting European powers to do so. 

A third and still more difficult problem is how far measures of 
coercion should be allowed to interfere with the trade of third parties. 
This consideration raises the question as to the means to be employed 
in the act of coercion. ‘Che most effective measure falling short of 
war is “ pacific blockade,” but the United States does not recognize 
such a blockade as binding upon third parties. When the powers of 
Europe blockaded the island of Crete in 1897, the United States 
declined to concede the right to establish such a blockade and re- 
served the consideration of all questions in any way affecting the 
commerce or interest of the United States. This position was in 
accordance with the views of the Institute of International Law, 
which, in 1897, endorsed the practice of pacific blockade under the 
following conditions: (1) Ships under foreign flags may enter 
freely, notwithstanding the blockade; (2) the pacific blockade must 
be declared and notified officially and be maintained by a sufficient 
force; and (3) ships of the blockaded power may be sequestrated, 
but at the termination of the blockade must be restored, with cargo, 
to the owners, who are to have no claim for compensation. Such a 
blockade would, of course, be ineffective for the collection of debts, 
for the blockaded power could simply transfer its commerce tem- 
porarily to foreign flags. In the Venezuelan affair of 1902 the 
United States refused to recognize either a “ pacific ” or a “ warlike ” 
blockade, and the allied powers were compelled to resort to a regular 
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blockade creating a status of belligerency. Such extreme measures, 
however, are usually undesirable; for the status of belligerency seri- 
ously interferes with the commerce of belligerents, as well as with 
that of neutrals. 

The only other effective measure of coercion seems to be the seizure 
of custom-houses and the collection of dues; but such a step fre- 
quently leads to the permanent occupation of territory, which in 
the case of American states is in direct conflict with the Monroe 
Doctrine. President Roosevelt’s solution of this question was stated 
in his message of December 6, 1904: 


Any country whose people conduct themselves well can count upon 
our hearty friendship. If a nation shows that it knows how to act 
with reasonable efficiency and decency in social and political matters, 
if it keeps order and pays its obligations, it need fear no inter- 
ference from the United States. Chronic wrongdoing, or an im- 
potence which results in a general loosening of the ties of civilized 
society, may in America, as elsewhere, ultimately require interven- 
tion by some civilized nation, and, in the Western Hemisphere, the 
adherence of the United States to the Monroe Doctrine may force the 
United States, however reluctantly, in flagrant cases of such wrong- 
doing or impotence, to the exercise of an international police power. 


The last clause of this message contains the principle upon which 
the President’s Santo Domingan policy was based. We have here a 
bankrupt Republic, hard pressed by its European creditors, appealing 
to the United States for relief. In the protocol concluded between 
Santo Domingo and the United States, February 4, 1905, it was 
provided that the United States Government should guarantee the 
territorial integrity of the Dominican Republic, take charge of its 
custom-houses, administer its finances, and settle its obligations, 
foreign as well as domestic. In short, the Dominican Republic was to 
be treated as a bankrupt corporation and the United States was to act 
as receiver. The Senate failed to act on this treaty at the time, but 
under a modus vivendi substantially the same program was carried 
out for two years, and on the 25th of last February the Senate finally 
sanctioned the arrangement. It is to be devoutly hoped that the 
ease of Santo Domingo stands wholly by itself and that there were 
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circumstances of a peculiar nature unknown to the public which 
made such action necessary. If it were to be made a precedent the 
United States navy would become a mere debt-collecting agency for 
the creditor nations of Europe, for the bankers of Europe would find 
it profitable to buy up all doubtful claims, of whatever character, 
against American states and urge their governments to press for pay- 
ment. The only escape from such a predicament would be the 
establishment of a protectorate over all the weaker Latin-American 
states and the enforced adoption by them of a provision like the 
“Platt Amendment,” by which Cuba has bound herself not to con- 
tract any foreign obligations the payment of which can not be pro- 
vided for by the ordinary revenues of the island. 

The determination of pecuniary claims is essentially a judicial 
function, and as a matter of simple justice no state should press for 
the payment of any specific amount on a mere ex parte statement. 
Arbitration is the only satisfactory and consequently the only perma- 
nent solution of the question. Should a general arbitration treaty 
be adopted by the next Hague Conference it is to be earnestly hoped 
that it will cover the subject of contract debts, but an agreement on 
this subject seems unlikely at this time. The only other solution 
that commends itself to my mind would be for the American states 
which failed to ratify the pecuniary claims convention adopted by 
the International American Conference of 1901 to announce their 
adherence to the principle of arbitration, and for the United States 
to refuse to countenance any measures of coercion against an Ameri- 
can state which is willing to arbitrate. If, as President Roosevelt 
contends, the only effective measures of coercion are a menace to 
the Monroe Doctrine, why not demand arbitration as President 
Cleveland did in the Venezuelan boundary dispute? Such a solu- 
tion seems the only feasible one, and there is no reason to doubt that 
it would be satisfactory and just, for experience has shown that a 
state rarely refuses to pay a claim which has been adjudicated. 


The Cuarrman. I think I voice the sentiment of the Society 
when I say that we are under special obligation to these four gentle- 
men for the careful way in which they have evidently prepared 
their papers. We will all be instructed by having heard them. 








141 


The subject is now open for general discussion under the limita- 
tion of the five-minute rule, and the Secretary will hold his watch 
and tell me when to stop you; and I will be certain to do so, when 
given notice. 

Mr. Wiit1am Barnes. Mr. Chairman, I offer this resolution, 
which I hope the Secretary will read. 

The Cuarrman. The Secretary will read the resolution. 

The Secretary read the resolution offered by Mr. William Barnes, 
of Nantucket Island, Mass., as follows: 


Resolved, That the American Society of International Law assem- 
bled at Washington City, April 19, 1907, considers that it is a degra- 
dation of the functions and purposes of the navies of the world to 
pervert them to the duties of debt collectors for any country or its 
citizens, and the lowering of the dignity of admirals of the navy to 
force them to perform the functions of bailiffs, constables, and 
sheriffs in the collection of debts, and that we hereby approve of a 
so-called “‘ Calvo” or “ Drago ” doctrine as explained by Mr. Amos 
S. Hershey in the American Journay or IntTEeRNATIONAL Law, 
January, 1907, Vol. I, pages 26-45; and that we hereby recom- 
mend to the second peace and arbitration congress to meet at The 
Hague June 15, 1907, the adoption of the same or some suitable 
modification thereof. 


REMARKS OF MR. WILLIAM BARNES, 
OF NANTUCKET, MASS. 


Mr. President and Gentlemen of the Society: We have in the 
Venezuela case, cited by the learned gentlemen who have read their 
very elaborate papers on this subject, an example of the carrying out 


of the doctrine of enforcing private claims by the force of the 


nations. 

Where would Venezuela be to-day if it had not been for the inter- 
vention or the quasi-intervention of the powers of the United States? 
She would be divided, probably, into three parcels. 

Now, another example. Take the case of Mexico, before the time of 
Maximilian, when Spain and England and France united to enforce 
their claims — France, particularly, a claim on which a very small 
percentage of the bonds was being advanced. Suppose Spain and 
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Great Britain had not deserted France — where would Mexico be 
to-day? If France had been supported by Spain and Great Britain, 
it would be subject to those Powers to-day. 

It seems to me an exceedingly simple question. The idea of an 
enormous and powerful nation presenting a little bill against a nation, 
or against citizens, and sending an enormous navy to enforce that 
claim! It does not seem tolerable, on principle. 

Take the case here. A New York merchant gives credit to a man 
in Texas for goods — say a railroad contractor — and he goes on 
and builds a railroad. If that debt is not paid, or if the railroad 
abolishes the contract on the ground of nonfulfillment, or they abolish 
the charter in Texas, does New York send down troops to Texas to 
enforce the claim of that New York merchant ? 

Take it right over at Chihuahua, or Coahuila, over the line in 
Mexico. According to the doctrines advanced here, the New York 
merchant or the merchant who has a claim against the Government 
of the State of Mexico is entitled to have the whole army and navy 
go down there. 

We, here in the United States, have to rely upon the courts of the 
different States for the enforcement of claims against the State or 
individual. This should be applicable to nations. 

Nobody is obliged to go to Venezuela to build a railroad. If they 
go there they should take the whole risk of the Venezuelan Govern- 
ment, and if they can not trust them they should keep away. They 
say, “ We can not trust some of the courts of the Latin American 
republics.” Then keep away. 

If you go there, for these enormous profits that you are to make 
by going there, you must be bound by the laws of equity and 
humanity, and you must do the same as the citizens of that State do, 
appeal only to the courts of that nation for your protection, and not 
ask the enormous navies that we have now, that cost at the rate of 
$10,000,000 a ship, to go there and collect a five-hundred-dollar 
claim or a five-hundred-dollar bond against any of these governments. 


Mr. Rosert Lanstne. Mr. Chairman, as this is not a business 
session, I would move that the resolution be referred to the Executive 
Committee. 
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Mr. Barnes. I second the motion. 
The Cuarrman. I think by the rule of the Society it goes to the 


Executive Committee, and it will take that course, which is in accord- 
ance with the view of the mover. 


REMARKS OF MR. GURGEL DO AMARAL, 
OF WASHINGTON, D. C. 


Mr. President ; Gentlemen of the Society: I am the counselor of 
the Brazilian embassy to this country, but I wish to make it clear 
that the few remarks I will introduce now have no connection what- 
ever with my official capacity. As a Brazilian citizen and a member 
of this distinguished Society, I beg leave to call the attention of the 
assembly to a point of this interesting discussion in order to prevent 
a confusion that could induce the listener to include Brazil among 
the Latin American nations whose conduct in their ways of dealing 
with public debts has been blamed to-day. 

The honorable professor from Indiana referred in general terms 
to the nations of Latin America. This could — however uninten- 
tionally on the part of the honorable professor — convey a less exact 
idea as to the line of conduct followed by some of the countries of 
Latin America. 

Without intending to discuss the problem before us, without 
placing myself pro or contra — not entering at all upon the examina- 
tion of the Drago Doctrine —I wish, nevertheless, to point out to 
this respectable audience that all the history of Brazil is widely open 
to examination to show that she has always fulfilled scrupulously 
all her engagements regarding the payment of the interests of her 
publie debts, and the honesty of purposes of the Brazilian people 


will, no doubt, help the country to preserve for always her honorable 
traditions. 


Professor Hersury. I think my reference was to some of the 
states of Latin America, and I certainly did not mean to include 
Brazil among those as having corrupt or unstable governments or 
judiciary. 
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REMARKS OF PROF. THEODORE P. ION, 
OF BOSTON UNIVERSITY LAW SCHOOL, BOSTON, MASS. 


Mr. Chairman: I shall make but a few remarks in connection 
with this question. Professor Hershey, of the Indiana University, 
has stated that the majority of the writers were against intervention. 
On the contrary, the consensus of opinion of the writers is in favor 
of intervention. It is true there are a few writers, among them 
Pradier Fodéré, the French writer, and Reveier, the Belgian writer, 
who are against intervention on the grounds of humanity; but gen- 
erally the authors are in favor of intervention. 

When a state is honestly unable to pay its debts, in that case I 
think there should be no intervention ; but when there is bad faith no 
doubt other foreign states would have a right to intervene for the 
collection of debts. There is no difference between an individual 
claim and the claim of many people. If a state has a right to inter- 
vene in favor of one person why not intervene in favor of many 
persons ? 

Lord Palmerston held that Great Britain would have been justi- 
fied in intervening in the affairs of Turkey on religious grounds, in 
favor of some Turkish protestants. That theory, however, has been 
entirely abandoned in modern times. 

Vattel is also in favor of intervention on religious grounds, but 
that has been abandoned entirely now. 

In regard to Mr. Kennedy’s reference to Germany, with reference 
to employing force, I might mention the fact that after the war 
between Turkey and Greece, Germany suggested to the protecting 
powers, those powers that protected Greece against Turkey, that 
these powers would be willing to ask Turkey to leave Thessaly on 
condition that Greece would accept foreign control in favor of for- 
eign creditors — German, English, and others. That was an indi- 
rect pressure. It was a kind of intervention in favor of foreign 
creditors. 

In reply to Mr. Penfield, who has said, in substance, that states 
which owe public debts ought to be compelled by arbitrary award to 
pay their debts, I would say that that can not now be done without 
the consent or agreement of the powers to such an arbitration. If 
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the powers agree to arbitration on such matters, then of course it 
ean be done with their consent; but under present circumstances 
they can not force intervention against any state simply because the 
matter will be referred to arbitration. It can not be referred to 
arbitration against the will of the state in present times. 


REMARKS OF HARRY W. TEMPLE, ESQ., 
OF WASHINGTON, PA. 


Mr. Chairman and Gentlemen: The Drago document, as I remem- 
ber, did not purport to discuss a case, but a principle suggested by 
a case. It did mention that claims of spoliation might be the occa- 
sion of intervention in part, and in part contractual obligations, but 
it excluded those claims based on spoliation, and discussed the princi- 
ple of the other claims. 

Now, that of course makes it a matter of indifference, in discuss- 
ing the abstract principle, what was the actual basis of the claim in 
spoliation. The contractual obligations are quite different from 
spoliation obligations. If an alien resident in a country is not pro- 
tected by that country in his life or in his property, the country that 
owes his protection — his own country — may assert it, and punish 
the offending power for breach of treaty. That might be interven- 
tion. It might be war; but under the enforcement of the contract 
an entirely different question arises, and it is not a question 
altogether for the protecting power. First of all, the courts are 
there, and to intervene is instantly to throw discredit on the whole 
judiciary of the nation which is charged with failing to protect the 
aliens resident there; and one can very readily understand how 
Venezuela would consider that an insult, as implying that Venezuelan 
courts are not to be trusted. 

That is not a question that is wholly a matter of the Latin Ameri- 
can republics. At the same time, I could mention certain States of 
America, on the coast, and around the Great Lakes, that have actually 
repudiated their bonds. Although certain Englishmen hold some of 
those bonds, England has never sent her navy over here to collect 


that debt. I think I remember, also, that after the treaty of 1783 
10 
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there was a considerable period when the courts of this country 
refused to give to British subjects the rights guaranteed by that 
treaty, and Great Britain did not interfere, but waited until the 
time came when in the Supreme Court of the United States it was 
decided that they must. But it was an American court that decided 
it, and not a British squadron. 


REMARKS OF MR. SAMUEL J. BARROWS, 
OF NEW YORK CITY. 


Mr. Chairman: It seems to me that it is an extremely dangerous 
proposition to give any sheriff the right to collect a debt without 
having some legal judgment beforehand. 

We have had attempts made to use the army and navy of the 
United States to collect the debts of our citizens against South 
American states. Santo Domingo has been referred to, and I re- 
member that we had a notable case in the Department of State just 
after the war, when I was there as Mr. Seward’s secretary — the 
Alto Velo Case, with which you may not be familiar. In brief, it 
was this: There was a contest between two American citizens, a 
Baltimore firm and another firm, in regard to the working of guano 
on the island of Alto Velo, which is about four miles from Santo 
Domingo. The question between these two parties was a matter to 
be determined by the Supreme Court, but Judge Jeremiah Black, 
attorney for one of the parties, succeeded in getting through the 
Congress of the United States a resolution asking why the naval 
forces of the United States should not be sent down to take posses- 
sion of that island. His contention was that his clients had dis- 
covered the island and therefore had the right to work the guano 
on it. 


We went to work in the Department to study up the history of that 
island, and we looked back through all the histories we could find. 
We went through all the known maps of the New World, and finally 
found that the island was discovered by Christopher Columbus on 
his second voyage. That disposed of the claim of the American 
captain who rediscovered it in 1859, althongh Judge Black did say 
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in rejoinder that his clients had discovered the guano on it, at any 
rate, and therefore were entitled to it, without reference to the 
sovereignty of the country! 

His contention shows how easy it is, when you have an army and 
navy at hand, to invoke their aid in collecting your claims. When 
we have the Hague Court properly constituted I do not see why all 
these cases can not be first submitted to judicial examination, and it 
will then be unnecessary, in most of them, to appeal to force. 


REMARKS OF HON. JOHN W. FOSTER, 
OF WASHINGTON, D. C. 


The Cuarrman. The Secretary seems very anxious to close this 
meeting, but I feel inclined to oceupy a few minutes if no other 
gentleman desires to be heard. My views have been pretty well 
expressed by these five-minute speakers. They have been criticising 
these papers which have been read. I do not agree with all that has 
been advanced in these papers. I want to say this. Remember, it 
is not the Drago Doctrine; it is not the Calvo Doctrine, which has 
been discussed. Senor Drago, in his note, calls attention to the fact 
that the doctrine was announced by Alexander Hamilton more than 
a hundred years before. It has been the continuous doctrine of 
the Government of the United States, the nonenforcement of con- 
tractual claims, and these two distinguished gentlemen who have 
read their papers ought to remember the position of their Govern- 
ment on this subject. 

The view which I wanted to present has been better expressed by 
one of the gentlemen than I can state it. We must remember the 
distinction between torts and contracts. Judge Penfield was eloquent 
about the violation of contracts; Brother Kennedy was eloquent on 
the subject of injuries done by revolutions. We ought to protect 
our citizens against torts, injuries, and injustice done them, but when 
they voluntarily go into a country and make contracts it is not our 
duty to follow them with the army and navy of the United States. 

I make these remarks because I fear these papers will have a bad 
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effect unless we remember the position which our Government has 
taken on the subject in the past. 

You will excuse the Chair for violating the privilege of his 
position. 

Secretary Straus requests the Executive Council to meet at the 
Department of Commerce and Labor, just across the street, immedi- 
ately after the adjournment of this afternoon. 

I call your attention to the subject of discussion to-night, which is: 
“The rights of foreigners in the United States in case of conflict 
between Federal treaties and State laws.” There will be papers 
and discussion, and the Secretary informs me that I can promise you 
an entertaining session. The Society will be adjourned until 8 
o’clock to-night, in this hall. 





EVENING SESSION 
Friday, April 19, 1907 


The meeting was called to order at 8 p. m., Hon. John W. Foster 
in the chair. 


The Cuarrman. I have been requested to announce that the 
Executive Council have appointed the following Nominating Com- 
mittee: Hon. Robert Bacon, Prof. W. W. Willoughby, Charles B. 
Warren, esq., Prof. Theodore S. Woolsey, and William A. Prender- 
gast. 

That committee will meet in the library at the close of this 
session. 

I am also requested to call attention to the banquet to be given to- 
morrow evening, and the Secretary has given me indications of a 
very attractive menu. I do not refer to the dishes. It is not 
necessary to speak of that in this hotel. I refer to the speakers. 
Secretary Root will preside at the banquet. Hon. Joseph H. Choate 
will speak, as will Ambassador Bryce, General Porter, and Mr. ex- 
Secretary Olney, I suppose together with such others as the spirit 
moves. Tickets for that banquet may be obtained at the Secretary’s 
office in the library of the hotel. 

Also, I wish to say that there are application blanks to be obtained 
at the same place, and the clerk there will assist in making them 
out for such members as have the names of persons whom they wish 
to propose for membership. 

We are gratified to announce that the membership of the Society is 
constantly growing. Almost every mail—TI think I would not be 
incorrect in saying every mail — has been bringing the applications 
of new members for weeks past. We hope that the meetings of the 
Society we are now holding will be an additional incentive to the 
increase of membership. 

The subject for consideration and discussion to-night is, “‘ The 
rights of foreigners in the United States in case of conflict between 
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Federal treaties and State laws,” a subject which was discussed to 
some extent in the opening address of our President this morning. 

The first paper will be by Prof. Charles Noble Gregory, dean of 
the College of Law, Iowa State University. 


ADDRESS OF PROF. CHARLES NOBLE GREGORY, 
OF THE IOWA STATE UNIVERSITY, IOWA CITY, IOWA. 


Mr. Chairman and Gentlemen of the Society: The rights of for- 
eigners in case of conflict between Federal treaties with their several 
countries and laws enacted by the States have been recently much 
considered. 

Such questions are undoubtedly to be solved by constitutional law 
under our frame of government, but they so directly affect our 
international obligations and relations that they are habitually treated 
as proper topics to be discussed in our best works on international 
law. ‘ 

Thus, Wheaton, our first great writer on this branch, treats exten- 
sively of treaties and the power to make and enforce them, not omit- 
ting our constitutional provisions! The present accomplished So- 
licitor for the State Department, Dr. Scott, in his “ Cases on Inter- 
national Law,” includes many on the constitutional force and effect 
of treaties as the law of the land.2 And Dr. Wharton, in his 
International Law Digest, devotes nine and one-half pages to the 
authority of treaties in the United States.® 

The Digest of International Law published by the United States 
Government in 1906, edited with great judgment and learning by the 
Hon. John Bassett Moore, gives to the subject of treaties two hun- 
dred and thirty-two pages,* besides still greater space given to 
conventional and diplomatic relations, and discusses at length the 
enforcement of treaties and “ judicial action” therefor® and the 


1Wheaton’s Inter. Law, § 538 et seq., 4th ed., 1904. Same, edited with notes 
by R. H. Dana (1866). p. 714. 

2 Scott’s Cases on Inter. Law, p. 412 et seq. 

32d ed.. § 138. 

4Vol. V, p. 158 et seq. 

5 Same, p. 233. 





151 


implied revocation or repeal of State constitutions and statutes by 
treaties.® 

This topic may perhaps be considered like that large class of 
goods provisionally contraband which is of ambiguous use (ancipitis 
usus), leaving its character, like that of the goods, to be finally 
determined by its destination. On that theory this discussion is here 
plainly one of international law. 

The Federal Constitution (by Article I, sec. 1) provides: “ All 
legislative powers herein granted shall be vested in a Congress of 
the United States; ” and there is incorporated in the article (of nine 
sections and many subdivisions) an elaborate and somewhat minute 
enumeration of the powers of Congress so confided. 

The Congress therefore possesses only these enumerated powers 
and such as can be derived therefrom. 

By subdivision 2, sec. 2, Article II, of the same instrument, 
among the powers conferred upon the President is found the 
following: ‘“ He shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two-thirds of the 
Senators present concur.” By subdivision 2, Article VI, “ This 
Constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made 
under the authority of the United States, shall be the supreme law 
of the land; and the judges in every State shall be bound thereby, 
anything in the constitution or laws of any State to the contrary 
notwithstanding.” 

Luther Martin, of Maryland, on Tuesday, July 17, 1787, moved in 
the Federal Convention, “ That the legislative acts of the United 
States, made by virtue and in pursuance of the Articles of Union, 
and all treaties made and ratified under the authority of the United 
States, shall be the supreme law of the respective States, as far as 
these acts or treaties shall relate to the said States, or their citizens 
and inhabitants; and that the judiciaries of the several States shall 
be bound thereby in their decisions, anything in the respective laws 


of the individual States to the contrary notwithstanding,” which was 


6 Same, p. 371. 
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agreed to nem. con. (The Madison Papers, 5 Elliott’s Debates, 
p- 322.) 

This was included in the resolutions referred to the Committee of 
Detail, Thursday, July 26. (Same, p. 375.) On August 6 Mr. 
Rutlege delivered in the report of the Committee of Detail and the 
provision was then shaped to read as follows: 


Arr. VIII. The acts of the Legislature of the United States, 
made in pursuance of this Constitution and all treaties made under 
the authority of the United States, shall be the supreme law of the 
several States and of their citizens and inhabitants; and the judges 
in the several States shall be bound thereby in their decisions, any- 
thing in the constitutions or laws of the several States to the contrary 
notwithstanding. 


August 15 Colonel Mason declared that the Senate “ could already 
sell the whole country by means of treaties.” Mr. Rutlege moved 
an amendment of this on August 22, which was agreed to nem. con., 
but did not alter the language as to treaties. (Same, p. 467.) On 
August 25, on motion of Mr. Madison, seconded by Mr. Gouverneur 
Morris, the words “ or which shall be made ” were added nem. con. 
(Same, p. 478.) Considerable debate and difference of opinion 
appeared. A slight verbal amendment was offered by Mr. Rutlege 
August 27 and carried nem. con. (Same, p. 483.) The final draft 
received from the Committee on Style contained the language on this 
subject finally agreed to and adopted and which has stood in the 
Constitution ever since. 

The vast extent of the treaty-making power was at once observed 
and was one of the grounds of opposition to the ratification of the 
Constitution in the Pennsylvania convention.* 

In a debate in the legislature of South Carolina as to calling a 
State convention to ratify the Constitution, and in the State con- 
vention itself, the far-reaching effect of the treaty-making power was 
fully discerned and violently attacked, but notwithstanding this the 
Constitution was ratified by South Carolina.® 


7 Butler’s Treaty-Making Power, Vol. I, § 200 and notes. 


8 Butler’s Treaty-Making Power, Vol. I, §§ 207, 208, 209, 210, citing Elliott’s 
Debates, Vol. IV, pp. 253 to 340. 
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In the Virginia convention the opposition was led by Patrick 
Henry, and he declared of treaties: “To make them paramount to 
the constitution and laws of the States is unprecedented.” “ Gen- 
tlemen are going on in a fatal career; but I hope they will stop before 
they concede this power unguarded and unaltered.” ® This was on 
Wednesday, June 18, 1788. The Constitution was ratified by Vir- 
ginia by a vote of 89 to 79, but though nearly one hundred and 
nineteen years have passed the prognostic of the great Virginian has 
not been verified and the “ fatal career” has not yet terminated in 
fatality. 

In the New York convention, Mr. Lansing proposed an amend- 
ment to the effect that “no treaty ought to alter the constitution of 
any State,” but no action is recorded upon it, and New York ratified 
the Constitution.?° 

North Carolina rejected the Constitution, and quite largely on 
account of objection to the provision as to the making of treaties. 
It was urged that as they were “ the supreme law of the land, the 
House of Representatives ought to have a vote in making them.” 1 

The full and paramount treaty-making power was defended in the 
Federalist and other contemporary Federalist publications over and 
over again, and attacked by opposing writers and pamphleteers as 


Richard Henry Lee and George Mason.'?_ It was one of the burning 
questions involve? in the ratification of the Constitution, and the 
scope of the provision was fully apprehended on every side. 

It will be observed that the powers of Congress are those “ granted ” 
and that they are carefully specified; that there is a grant to the 
President and Senate of the treaty-making power with no specifica- 
tions or limitations; that laws of the United States “made in 


? of such Constitution and all treaties made “ under the 


authority of the United States ” are “ the supreme law of the land,” 


pursuance ’ 


® Same, § 216, citing Elliott’s Debates, Vol. III, p. 499. 

10 Butler’s Treaty-Making Power, Vol. I, § 226, citing Elliott’s Debates, Vol. 
II, p. 287. 

11 Butler’s Treaty-Making Power, Vol. I, § 228, citing Elliott’s Debates, Vol. 
IV, p. 119. 

12 Butler’s Treaty-Making Power, Vol. I, § 239 et seq. 
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with no express provision that the latter must be “ pursuant ” to the 
Constitution. 

This might seem to give countenance to the theory that the treaty- 
making power is not restrained even by the Federal Constitution 
itself, but such a construction would have certainly been strained and 
the opposite conclusion seems to have been generally reached. Thus, 
Chancellor Kent quoted from Story’s Commentaries the following 
conclusion: “ The treaty-making power is necessarily and obviously 
subordinated to the fundamental laws and Constitution of the State, 
and it can not change the form of the government or annihilate its 
constitutional powers.” ** Mr. Butler, in his very valuable work 
on “ Treaty-Making Power of the United States,” 1* quotes at length 
from Dr. Ernest Meier to the effect that the Constitution has con- 
fided certain matters to Congress (as naturalization, patents, copy- 
right, control of the army, the declaration of war, borrowing money), 
and that these powers positively conferred on Congress can not be 
usurped by the treaty-making power. 

It may be suggested that matters not granted by the Constitution 
were reserved by the States. This is beyond controversy, but the 
right to make treaties was granted; therefore it was surrendered by 
the States, and it was surrendered absolutely and utterly and in its 
entirety and granted to the Federal treaty-making power specified. 
This grant was not limited by any express provision of the grant, and 
was in terms made paramount to State constitutions or State laws. 
If any limitation can be found it lies in the function and nature of a 
treaty. 

We seem, then, forced to the conclusion that the power to make 
any engagement or regulation of a character customarily deemed 
within the scope of a treaty, except as the Constitution expressly 
bestows the control of certain matters on Congress, the judiciary, or 
some other branch of government, is granted to the Federal treaty- 
making power; that such treaty is made by the Constitution para- 
mount to any State constitution or statute and necessarily to any 


13 Kent in Lecture XIII, pp. 286-7. Story’s Commentaries on Constitution, II, 
§ 1502. Both quoted Butler’s Treaty-Making Power, § 309 and notes. 
14 Butler’s Treaty-Making Power of United States, Vol. I, p. 447. 





155 


ordinance or regulation of any of the subdivisions or agencies of the 
State. 

It is believed that all the Federal decisions are consistent with 
and support this view, and that there are many State decisions 
concurring. 

The very first important decision as to treaties, made by the United 
States Supreme Court in 1796, involved this very question of the 
conflict of a Federal treaty with a statute of one of the States. In 
Ware v. Hilton,’® it was held that under our treaty of peace with 
Great Britain a British creditor could recover a debt previously 
contracted to him by one of our citizens notwithstanding payment of 
the debt by the creditor into the treasury of Virginia during the war, 
pursuant to a statute of that State making such payment a discharge. 
The court held that Virginia had the power of confiscating the debt 
and that she exercised her lawful power (p. 235). It was doubted 
by one of the counsel (Mr. Marshall) whether Congress had a power 
to make a treaty that could operate to annul a legislative act of any 
of the States and to destroy rights acquired by or vested in “ indi- 
viduals in virtue of such acts.” It was decided that the stipulation 
in the treaty that creditors “on either side shall meet with no 
lawful impediment to the recovery of the full value, in sterling 
money, of all bona fide debts heretofore contracted” rendered the 
Virginia law and all defenses thereunder void and ineffectual as 
against a debt covered by the treaty. 

It is not to be overlooked that the power of Virginia to pass the 
act was fully conceded in the leading opinion by Chase, J., but it 
was as fully held that a State statute already passed in a matter 
unquestionably under the control of the State was invalidated if it 
conflicted with a Federal treaty, and action thereunder was wholly 
without effect. As Mr. Butler says: 


The opinions in this case alone, had they never been cited and 
approved in subsequent decisions, would be sufficient to justify any 
commissioners concluding a treaty for the United States in making 
whatever absolute stipulations might in their opinion be necessary 


153 Dallas (U. S. Sup.), 199. 
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and proper in order to gain any desired result, and in regard to any 
matters, whether exclusively within the control of the States or not; 
and clothe the Central Government with ample power to enter into 
and enforce all such treaty stipulations.’® 


As Justice Cushing said in the case above: 


The treaty, then, as to the point in question, is of equal force with 
the Constitution itself, and certainly with any law whatsoever.!7 


This case was the only one in the Supreme Court on which John 
Marshall appeared as counsel, and he was unsuccessful,!® though 
Patrick Henry was associated with him.’® Patrick Henry, who had 
opposed the ratification of the Constitution by Virginia, as we have 
seen, here exerted himself to the utmost to prevent its overriding the 
Virginia statute. He is said to have shut himself up for three days 
in his office while preparing himself, without seeing even a member 
of his family, his food being handed in to him by a servant. His 
argument lasted three days and “so injured his voice that it never 
fully recovered its strength.” The doctrine of this case has stood 
unquestioned ever since, for over one hundred years, and has been 
constantly cited, approved, and followed.*° 

In 1806, in Hopkirk v. Bell," it was held that a debt due a 
British subject prior to the war of the Revolution could not be barred 
by the statute of limitations of Virginia contrary to the treaty of 
peace of 1783. 

In Fairfax’s Devisee v. Hunter’s Lessee ** (1813), the question 
was whether Lord Fairfax, at his death, having the absolute property 


16 Treaty-Making Power of the United States, Vol. II, p. 7. 

173 Dallas, p. 284. 

18 Treaty-Making Power of the United States, Vol. II, p. 10. 

19 See Macgruder’s American Statesmen, John Marshall, p. 38. My attention 
has been kindly called to this by Mr. J. J. Lamb. Patrick Henry does not appear 
as counsel in this case in the report, but his participation is also mentioned by 
Mr. Carson in his History of the Supreme Court, p. 169. See Butler’s Treaty- 
Making Power, § 330, note 1. 

20 Treaty-Making Power of the United States, Vo]. II, p. 11. 

213 Cranch, 454. 

227 Cranch, 603, 
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in the waste and unappropriated lands in the northern neck of Vir- 
ginia, could devise them to Denny Fairfax, his nephew, an alien 
enemy, and whether the Commonwealth of Virginia could grant them 
so as to defeat the latter’s title. It was held it could not and that the 
treaty of 1794 confirmed the title in the devisee. It is held that 
though the State had once a right by inquest of office found to divest 
the alien’s title, yet “it has not so done and its own inchoate title 
(and of course the derivative title, if any, of its grantee) has by the 
operation of the treaty become ineffectual and void.” 

The Court of Appeals of Virginia denied the jurisdiction of the 
Supreme Court of the United States and the constitutionality of the 
provisions of the Federal judiciary act under which the decision of 
the State court was reversed, and the Federal Supreme Court on 
writ of error reversed the judgment of the Virginia court, the opinion 
of the court being delivered with great learning and elaboration by 
Justice Storey.*8 

Thus, a most determined and repeated attempt by perhaps the 
chief State of the Union (at that time) to establish the independence 
of its laws as to realty from the control of Federal treaties met with 
complete defeat and the doctrine with final repudiation. 

In 1817 the case of Chirac v. Chirac,?* was decided by the Federal 
Supreme Court, Chief Justice Marshall writing the opinion, and it 
held that where a naturalized Frenchman died intestate, leaving 
lands in Maryland, his heirs being French citizens, these heirs could 
recover the lands notwithstanding the attempt of the State to escheat 
them under its anti-alien laws, since our treaty with France enabled 
subjects of France to hold lands in the United States. 

The case of Orr v. Hodgson (1819), supra,?> held that the treaty 
of 1793 protected from forfeiture by reason of alienage lands then 
held by British subjects, but that lands could not be inherited or 
transmitted by a person once a British subject but who had become 
a Venetian subject and lost British citizenship, since such person 


23 Martin, Heir and Devisee of Fairfax, v. Hunter’s Lessee, 1 Wheat., 304 
(1816). Smith v. Md., 6 Cranch, 286. 

242 Wheat., 259. 

25 4 Wheat., 453. 
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suffered all the disabilities of alienage and was not within the terms 
of the treaty which affected British and American citizens only. 

Shortly after, in a group of cases, the various Federal courts de- 
clared that State laws providing for the confiscation of property 
owned by a British society were ineffectual in so far as they con- 
flicted with our Federal treaty with Great Britain, and these cases 
held that the rights * of parties under these treaties were so vested 
that the war of 1812 did not divest them and that a State could not 
pass laws confiscating franchises. 

The case in 8 Wheaton was argued by Mr. Webster in support 
of the State confiscation and was decided in 1823, Washington, J., 
giving the opinion of the court, but not even Mr. Webster’s great 
powers or the deep feeling hostile to all British interests or claims, 
resulting from the recent war of 1812, could induce the court to in 
the least modify its previous views, and the protection of the treaty 
against acts of confiscation was extended to a British corporation 
exactly as to a natural British subject. 

It was held that this property was “ protected against forfeiture 
for the cause of alienage, or otherwise, by the treaty of peace. This 
question as to real estates belonging to British subjects was finally 
settled in this court in the case of Orr v. Hodgson, 4 W. 453, in 
which it was decided that the sixth article of the treaty protected the 
titles of such persons to lands in the United States which would have 
been liable to forfeiture, by escheat, for the cause of alienage or to 
confiscation jure belli,’ and the court declared “ we can discover no 
sound reason why a corporation existing in England may not as well 
hold real property in the United States as ordinary trustees for 
charitable or other purposes, or as natural persons for their own 
use.” 

In 1824, in Hughes v. Edwards,”* the court held that a British 
subject, being an alien, could foreclose a mortgage on land in Ken- 


26 Society for the Propagation of the Gospel v. Hartland, 2 Paine, 536; Same 
v. Wheeler, 2 Matthews, 105; State of Vermont v. Soc. for Prop. of the Gospel, 
Fed. Cases, 16, 19, 20; Soc., etc., v. Town of New Haven, 8 Wheat., 464; Treaty- 
Making Power of the United States, Vol. IT, p. 12. 

279 Wheaton, 489 

















159 


tucky, since it did not involve any recovery of the possession of the 
land, but Washington, J., intimated that British subjects under 
the protection of the treaty could bring suit even for the recovery 
of the land itself. 

In 1840, in Pollard’s Lessee v. Kebbe,?* Mr. Justice Baldwin 
declared “ all treaties, compacts, and articles of agreement in the 
nature of treaties to which the United States are parties have ever 
been held to be the supreme law of the land, executing themselves by 
their own fiat, having the same effect as an act of Congress and of 
equal force with the Constitution.” 

In 1866 the Supreme Court of the United States held, in the 
ease of ‘ The Kansas Indians,” *® that the State could not tax their 
lands held in severalty contrary to a provision of the treaty made 
by the United States with the Indian tribes exempting their lands 
“from levy, sale, and forfeiture,” that being construed to extend to 
forfeiture for nonpayment of taxes. 

This was fully adopted and approved in cases of an attempt to tax 
lands of the Seneca Indians by the State of New York. They were 
held fully protected by a treaty with the United States assuring them 
of such lands “ without disturbance by the United States.” %° 

In 1879 the Federal Supreme Court, in Hauenstein v. Lynham,** 
considered the power of Virginia under her statutes to cause lands 
within her borders acquired by a citizen of Switzerland to escheat on 
his death, his heirs being aliens. 

It holds that under our treaty with Switzerland of 1850 a Swiss 
citizen was given the right, if successor to any real estate within the 
United States which as an alien he could not hold, to sell the same 
and withdraw the proceeds without other charge than that exacted 
from natives; that “a treaty can not be the supreme law of the land 
— that is, of all the United States — if any act of a State legislature 
ean stand in its way. If the constitution of a State (which is the 
fundamental law of the State and paramount to its legislature) 


2814 Peters, 353. 

295 Wallace, 737. 

30 The New York Indians, 5 Wallace, 761 (1866). 
31100 U. S., 483. 
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must give way to a treaty and fall before it, can it be questioned 
whether the less power, an act of the State legislature, must be pros- 
trate?” That the treaty is within the treaty-making power con- 
ferred by the Constitution. 

The judgment of the Court of Appeals of Virginia was reversed 
and it was held the escheator could have no claim as such. 

In 1889 the Supreme Court of the United States again considered 
the treaty-making power in its relation to State laws, in Geoffroy v. 
Riggs,** where Mr. Justice Field spoke for the court. It was held 
that the treaty of 1800 with France suspended the common law and 
statutes of Maryland so far as they prevented French citizens from 
taking real or personal property by inheritance or succession from 
persons in the United States. 

The opinion declares: “‘ That the treaty power of the United States 
extends to all proper subjects of negotiation between our Government 
and the governments of other nations is clear. It is also clear that 
the protection which should be afforded to the citizens of one country 
owning property in another and the manner in which that property 
may be transferred, devised, or inherited are fitting subjects for such 
negotiation and of regulation by mutual stipulations between the two 
countries;” and again: “The treaty power, as expressed in the 
Constitution, is in terms unlimited except by those restraints which 
are found in that instrument against the action of the Government 
or its Departments, and those arising from the nature of the Gov- 
ernment itself and of that of the States.” 

When Chinese immigration was thought by the inhabitants to have 
become a menace to the Pacific States they, by a series of acts, tried 
to discourage it. 

Our treaty with China contained reciprocal provisions for rights 
of immigration, travel, and daily pursuit of business and labor of 
Americans in China and Chinese citizens in our country,** and in 
the later seventies the controversy shifts largely to the Pacific coast 
and involves the rights of Mongolians. 

Oregon by statute forbade the employment of Chinese laborers on 


82 133 U. S., 258. 
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public works, and under the statute there was an attempt to enjoin a 
contractor from employing Chinese labor. 

Judge Deady, of the United States District Court, held that if the 
State could exclude from this form of labor it could exclude from 
all; that the treaty furnished the law and was supreme and neces- 
sarily implied “ the right to live and labor for a living.’”” A demurrer 
to the bill on other grounds was sustained, and this was affirmed on 
rehearing by Mr. Justice Field and Deady, District Judge, August 
21, 1879.34 

In 1879 California by her constitution prohibited corporations 
from employing Chinese labor, and authorized appropriate statutes 
which were passed making such employment a crime. One Parrott 
was arrested for violation of the statute, but was released by the 
United States court on habeas corpus in 1880 on the ground that 
the provision of the State constitution and statutes thereunder con- 
flicted with our treaty of 1868 with China and were therefore 
void.** 

In the same year a State statute prohibiting aliens incapable of 
naturalization from fishing was held void as contravening the terms 
of our treaty with China in that it discriminated against the Chinese 
and was favorable to other aliens.*® 

In 1879 the validity of an ordinance of the city of San Francisco 
providing for the clipping of the hair, to a uniform length of one 
inch, of all persons imprisoned in the county jail under a criminal 
judgment was considered by the United States Circuit Court, Justice 
Field presiding, in what is known as the famous Queue Case. The 
ordinance was held invalid under the Fourteenth Amendment as 
aimed at a particular class and denying them equal protection under 
the law. Justice Field held that the Federal “ Government alone 
ean determine what aliens shall be permitted to land within the 
United States and upon what conditions they shall be permitted to 
remain.” He points out that any restrictions needed must be im- 
posed by the Federal Government, and that nothing can be accom- 


34 Baker v. City of Portland, 5 Sawyer, 566; Federal Cases, 777. 
35 In re Tiburcio Parrott, 6 Sawyer, 349. 
36 In re Ah Chong, 6 Sawyer, 451. 
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plished by “ hostile and spiteful legislation on the part of the State, 
or its municipal bodies, like the ordinance in question ” — legislation 
which is unworthy of a brave and manly people. Against such 
legislation it will always be the duty of the judiciary to declare and 
enforce the paramount law of the nation.** 

This was not a case involving a treaty, but does involve the conflict 
of a San Francisco ordinance with paramount Federal law. 

The action was by a Chinese citizen to recover damages from the 
sheriff who enforced the unlawful ordinance, and judgment for the 
plaintiff was ordered on demurrer to pleas of justification under 
the ordinance. 

In re Quong Woo ** (1882), the United States Cireuit Court for 
California, Field, J., giving the opinion, held that “ under the 
treaty with China a Chinese resident of this country is entitled to all 
the rights, privileges, and immunities of subjects of the most-favored 
nations with which this country has treaty relations; and where he was 
a resident here before the passage of the act of Congress restricting 
immigration of Chinese he has a right to remain and follow any of 
the lawful ordinary trades and pursuits of life, and his liberty so to 
do can not be restrained by invalid legislation,” and the petitioner 
held for breach of such ordinance was discharged apparently on 
habeas corpus. The legislation referred to was an ordinance of San 
Francisco as to the laundry business, which ordinance was held void 
on other grounds. 

In 1894 the United States Cireuit Court for Wyoming was called 
on to decide whether the right of a Bannock Indian named Race 
Horse to hunt on unoccupied lands, given by a treaty between his 
tribe and the United States, could be affected by the game laws of 
Wvoming. It was held the passage of such laws was a matter en- 
tirely within the powers of the State, “but that these powers are 
subject to the right of the General Government to exercise the 
powers conferred upon it by the Constitution is perfectly clear.” *° 

Race Horse was accordingly ordered discharged on habeas corpus 


37 Ho Ah Kow v. Nunan, 5 Sawyer, 552. 
38 13 Fed. R., 229. 
39 Jn re Race Horse, 70 Fed. R., 598. 
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from the custody of the sheriff, who held him on default of his bail 
under a charge of unlawfully killing seven elk in the State of 
Wyoming. The court holds that the preservation of game and fish 
has always been treated as within the proper domain of the police 
power of the State, and that the Supreme Court so held (Lawton v. 
Steele, 152 U. S. 133) that the State had the undoubted right to pass 
the law in question, but that “ these powers are subject to the right 
of the General Government to exercise the power conferred upon it by 
the Constitution is perfectly clear.” 

The decision was reversed by the Supreme Court on other grounds, 
but without discrediting the decision as to the points above con- 
sidered.*° 

Yet the supremacy of the State in legislation in general as to crime 
has been repeatedly affirmed by the Federal Supreme Court, as in 
Spies v. Illinois,*! the Chicago Anarchists Case, and in Brooks v. 
Missouri,*? and as was also held in affirming the validity of electro- 
cution as a punishment, In re Kemmler.** 

In People ex rel. Cutler v. Dibble,** an act for the summary 
removal of white intruders from Indian lands was held valid as a 
police regulation merely, the right of the one removed to litigate his 
title not being affected, but though the case is often cited as if it held 
that courts were loth to allow a treaty to deprive the State of its 
police power,** it is submitted that it does not so hold or intimate, but 
on the contrary deals with the rights of white men, who were not 
Indians and not aliens claiming any right under a treaty. 

The case was carried to the Supreme Court of the United States 
and affirmed,*® but Greer, J., for the court pointed out (p. 370-371) 
that the relators could not claim the protection of the treaty, and 
had no right of entry under the treaty, and therefore that this 
statute is “ not in conflict with the treaty in question.” 


40 Ward v. Race Horse, 163 U. S., 504; and see dissent by Mr. Justice Brown. 
41123 U. S., 131. 

42124 U. S., 394; and see In re Shibuya Jugiro, 140 U. S., 291. 

43136 U. S.., 436. 

4416 N. Y., 203. 
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The right of a State to maintain a quarantine under its reserve 
police powers was upheld by the Supreme Court of Louisiana in 
1899, when it was claimed to contravene a treaty with France.* 

The same question was raised in 1902 in the United States Su- 
preme Court in Compagnie Francaise v. State Board of Health of 
Louisiana.** The majority of the court construed the treaty in 
question so that it was decided there was no conflict, but Justice 
Brown, dissenting, construed the treaty as conflicting with the State 
law and concludes: ‘“ Necessary as efficient quarantine laws are, I 
know of no authority in the States to enact such as are in conflict 
with our treaties with foreign nations.” Justice Harlan joined in 
the dissent. 

The California cases on the subject are by no means in agree- 
ment. People v. Naglee *® upholds a requirement of a license fee of 
$20 a month from foreign miners working gold mines, and decides 
that it does not conflict with any treaty, holding that the States have 
retained all power of taxation not surrendered to the Federal Gov- 
ernment. No treaty or nationality was set out as giving any rights 
violated (see page 245), but it holds if a treaty conflicts with 
the reserved powers of the State it fails. But in People v. Gorke,®° 
the same court five years later upheld a treaty right to inherit, not- 
withstanding the California laws, though the State’s Attorney-Gen- 
eral denied the authority of the Government to make such a provision 
by treaty. 

The court says, page 385: 


One of the arguments at the bar against the extent of this power 
of treaty is that it permits the Federal Government to control the 


47 Compagnie Francaise v. State Board of Health, 51 La. Ann., 645. 

48 22 Sup. Ct. R., 811. 

491 Cal., 232 (1850). 

505 Cal., 381 (1855). Some extracts from this case are printed on page 7 of 
the brief of William G. Burke, Esq., City Attorney, and attorney for the respond- 
ents in the case of Keikichi Aoki, by Michitusgu Aoki, his guardian ad litem, v. 
M. A. Deane, Principal of Redding Primary School, in the city and county of 
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internal policy of the State, and, in the present case, to alter ma- 
terially the statute of distribution. If this was so to the full extent 
claimed it might be sufficient answer to say that it is one of the 
results of the compact, and if the grant be considered too improvi- 
dent for the State, the evil can be remedied by the constitution- 
making power. 


Finally, in 1900, the same court overruled all earlier aberrations 
and held in Blythe v. Hinckley,*! in harmony with the universal rule, 
that (syllabus) “the question as to the rights of aliens to possess, 
enjoy, and inherit property in the United States is a proper subject- 
matter of treaty, and a treaty regulating those rights must control 
all State legislation contrary thereto as the supreme law,” and this 
though the court recognizes that a State has the primary right to 
regulate the tenure of all real property within its limits. 

Innumerable other State decisions hold like doctrine.” 

Mr. Butler, in closing his chapter on “ Treaties and State Laws,” 
says: ‘ In none of the cases reviewed in this chapter has the treaty- 
making power of the United States in any way been attacked or 
affected; the power exists; the treaties have always been declared 
valid ” (sec. 359) ; and he points out that “ the supremacy of treaties 
over State statutes conflicting therewith has not only been upheld by 
the Federal courts, but has been universally recognized by the State 
courts.” Mr. Butler’s work was published in 1902. 

A careful examination of the American Digest, beginning with 
1901 and coming down to the last advance sheets, shows no modifi- 
cation of the law as reported by Mr. Butler, but that the supremacy 
of treaties over State laws has been continuously and consistently 
maintained; it having been held in at least two cases within those 
years that Federal treaties could remove the disability of aliens to 


3 and in three eases that treaties 


inherit imposed by State laws,® 

51127 Cal., 431. 

52 Jackson v. Wright, 4 Johnson Cases, 75 (1809); Kull v. Kull, 37 Hun., 476; 
Adams vy. Akerland, 168 IIl., 632; Schultze v. Schultze, 144 Ill., 290; Opel v. 
Shoup, 100 Ia., 407; Doeherd v. Hilmer, 102 Ia., 169; Meier v. Lee, 106 Ia., 303; 
Cornet v. Winton’s Lessee, 2 Yerger, 143; Maiden v. Ingersoll, 6 Mich. 373. 
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regulating the administration of estates of aliens contrary to State 
law must prevail.5* 

The prevailing doctrine is believed to be in full accord with 
Railroad Co. v. Husen,®® where the rule was laid down broadly that 
“ whatever may be the nature and reach of the police power of a 
State, it can not be exercised over a subject confided exclusively to 
Congress by the Federal Constitution. It can not invade the domain 
of the National Government; ” and accordingly a statute of Missouri 
forbidding the passing of certain cattle through the State was held 
void. 

As Marshall declared, in Owings v. Norwood’s Lessee,®* “ when- 
ever a right grows out of or is protected by a treaty it is sanctioned 
against all the law and judicial decisions of the States; and whoever 
may have this right is to be protected.” 

The suggestion that a matter never confided to the Federal Gov- 
ernment by the Constitution is reserved to the State, and so beyond 
the control of a Federal treaty, would, if followed, reverse the 
decision of almost every case cited. The descent or devise of lands 
is a matter never surrendered and exclusively for State cognizance 
(except as to taxation), as was held by the United States Supreme 
Court in Clark v. Clark ** and Blythe v. Hinckley.®* But, as has 
been seen, treaties may to any extent modify this control. The same 
is true of distribution or bequest of personalty, enforcement of con- 
tracts, and of regulations as to game, yet treaties have been held 
paramount as to all of these. 

We seem to have negotiated some twenty-two treaties for the arrest 
of deserters from ships, and a statute authorizing proceedings in a 
Federal court for the arrest and return of deserters under such a 
treaty is considered and upheld in Tucker v. Alexandroff.*® 


54 In re Fattostini’s Est., 67 N. Y. S., 1119; In re Lobrasciana’s Est., 77 N. Y. 
S., 1040; In re Wyman, 77 N. E., 379. 
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Some fifteen treaties as to estates of deceased persons and some 
thirty as to property rights,®°° and as we have seen these have been 
repeatedly held valid and superior to State laws enacted within the 
admitted competence of the State. 

The argument that legislative or executive or judicial powers in 
general not delegated to the Federal Government are fully reserved 
to the States is perfectly cogent and logical. It is beyond dispute or 
discussion. Every State has its departments of government appro- 
priate to the exercise of these reserved powers. 

No State has any department, or can have any, which can possibly 
exercise any treaty-making power, and the exercise of any such power 
is expressly forbidden to every State by section 10, Article I, Con- 
stitution of the United States. “ No State shall enter into any 
treaty, alliance, or confederation.” 

The sole and only treaty-making power is in the President, with 
the advice and consent of the Senate. 

It is as complete as that of any sovereign government, and is 
bestowed without reservation or limitation. 

If the United States, having suffered a disastrous defeat (which 
has never happened, and it is our ardent hope may never occur), 
should be compelled to accede to a treaty which bound the State of 
New York to pay ten millions of dollars to the conquerer, or to cede 
a canal zone to Great Britain from the lakes to the seaboard, or 
which made His Imperial Majesty the Emperor of Japan ex-officio 
governor of California, or His Majesty the King of Great Britain 
ex-officio mayor of Boston, it is impossible to say that any express 
Federal Constitutional provision would be violated, and as the treaty 
prevails, any State statute or constitution to the contrary notwith- 
standing, it seems difficult to impeach the full force and validity even 
of such extreme concessions. If there could be a full and absolute 
cession of the territory and dominion of a State, there certainly 
might be a partial cession of territory or a special servitude imposed. 
If I can convey the fee I can grant an easement. Mr. Butler’s 
Treaty-Making Power,*' dealing with the question of rights of ces- 


60 See index Treaties in Force, 1904. 
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sion, shows many cases of such cession in boundary settlements with 
Spain and Great Britain. 

Since the treaty-making power of the States is absolutely and 
wholly eradicated by the Constitution; since the treaty-making 
power is wholly, absolutely, and without any express limitation dele- 
gated to the appointed Federal authority, which is given express 
power to override any State law or constitution; since treaties made 
pursuant to such power were expressly made paramount to any State 
constitution or statute, it seems impossible to find any limit to the 
dominion of treaties over State laws, except the discretion of the 
Constitutional treaty-making power. Our highest Federal Court has 
so far found no other limitation, although there are various expres- 
sions intimating that one exists in the nature of a treaty and the form 
of our Government. 

The control of their own boundaries has often been claimed for 
the States of this Union, and that such boundaries could not be 
affected by the treaty-making power. 

We have negotiated some six treaties with Great Britain concern- 
ing boundaries, besides three as to the Alaskan boundaries; some 
fourteen treaties or extensions thereof as to boundaries with Mexico, 
one with Russia, and at least one with Spain, and made an arrange- 
ment with Texas.® 

However, though there are some dicta and some departmental 
actions favoring the right of any State to be consulted before its 
boundaries are dealt with, and that may be the wise and considerate 
course, yet it is believed the only direct decision by our court of 
last resort is favorable to the absolute control of the boundaries of 
a State by our treaty-making power and that any grant of the State 
in disregard of such treaty is void. This decision was given in 
the case of Lessee of Latimer v. Poteet,®* where the court considered 
the settlement of the boundary between North Carolina and the 
Cherokees by a treaty made by the United States with the latter, 
and decided that such treaty settled the boundary and that grants by 
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the State of land in the territory accorded to the Indians by the 
treaty were void. 

Justice McLean for the court (page 13) says: 

It is a sound principle of national law and applies to the treaty- 
making power of this Government, whether exercised with a 
foreign nation or an Indian tribe, that all questions of disputed 
boundaries may be settled by the parties to the treaty. And to the 
exercise of these high functions by the Government, within its con- 
stitutional powers, neither the rights of the State, nor those of an 
individual can be interposed.** 


As to the method by which an alien’s right under a treaty is pro- 
tected or redress is got for its breach, of course he may, as in case 
of any failure of duty owed him by this Government, complain to 
his own government and it may make diplomatic representations and 
often get for him or his representatives relief or compensation. As 
an example, that was the ultimate procedure between this country 
and Italy as to citizens of Italy who were put to death by a mob at 
New Orleans in 1891.®° The Federal Government made compensa- 
tion for the negligence of the local authorities. 

The right of the alien under the treaty may be set up in any suit 
or proceeding by him or against him, and the court, State or Federal, 
is bound to give it full force and effect as paramount law. [If this is 
refused, he may carry the ease, if in the State courts, to the highest 
State court and then on writ of error, if his right is denied, carry 
it, as involving a Federal question, to the Supreme Court of the 
United States. This was the practice in the early case of Fairfax’s 
Devisee v. Hunter’s Lessee, decided in 1813, and in the same case in 
1816 Martin, Heir and Devisee of Fairfax, v. Hunter’s Lessee * 
the judgment of the Court of Appeals of Virginia was reversed a 
second time and the judgment of the district court held at Win- 
chester affirmed. 


64 Cited by Mr. A. K. Kuhn, Columbian Law Review, March, 1907, p. 179. 

65 Scott’s Cases International Law, p. 328, note. Moore’s International Law 
Dig., Vol. VI, p. 837. And see the same vol., pp. 605 to 1037, title “ Claims,” for 
full review of many like cases. 

66 ] Wheaton, 304. 
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That practice has been, it is believed, constantly followed, up to 
this time, and it seems adequate in civil matters.* 

It is not, however, the sole means of relief or redress for an alien 
denied his treaty rights. 

If he is arrested under a State statute conflicting with a treaty, 
he may sue out a writ of habeas corpus in a Federal court, and if 
such conflict appear the Federal court will declare the State statute 
to that extent void, the restraint unlawful, and discharge the alien 
from custody. 

That such relief by habeas corpus will be granted in case of im- 
prisonment under a State law contrary to treaty provisions has been 
repeatedly decided, especially upon the Pacific coast. 

As In re. Tiburcio Parrott,®* where an anti-Chinese employment 
provision in the constitution of California was held void.® 

And in 1904, in Petit v. Wakelee,’° the Supreme Court of the 
United States held that a direct review by it was allowed where the 
construction of an extradition treaty was drawn in question on 
habeas corpus in the United States Circuit Court. 

If the alien is subjected to any injury whatever under a State law 
or local ordinance conflicting with his treaty rights he may sue the 
person who inflicts injury and the State law or ordinance will be no 
justification. So held in Ho Ah Kow v. Nunan.”! Justice Field 
there held a Chinese alien deprived of his queue under an ordinance 
of San Francisco void as in conflict with paramount Federal law 
could recover damages, against the officer executing the void ordi- 
nance, by action in the Federal court. 

The alien plaintiff claiming under a treaty may assert his rights 
by a proper action in the courts and they will be maintained by them 
in disregard of any inconsistent rights created by a State statute. 
So he may maintain ejectment for lands wrongfully taken under such 


67 Clarke v. Harwood, 3 Dallas, 342; Shanks v. Dupont, 3 Peters, 242 (1830) ; 
Chy Lung v. Freeman, 92 U. S., 275 (1875) ; Hauenstein v. Lynham, 100 U. S., 
483 (1879). 

686 Sawyer, 349. 

69 See In re Quong Woo, 13 Fed., 229. 

7024 Sup. Ct. R., 657. 

115 Sawyer, 552; 12 Fed. Cases, Case No. 6546. 
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State law.** Or in an action to foreclose a mortgage or enforce 
a debt may defeat any State statute of confiscation or limitations.”® 

The holder of lands under a State law may be decreed in equity 
to convey them to one whose prior claim to them is protected by 
treaty.** Or equity may decree the sale of an interest in lands at 
the suit of alien heirs entitled by treaty to inherit the same, any 
local law to the contrary notwithstanding, and may further decree 
the payment of the proceeds to such aliens.*® 

Anyone injured, it seems, might in equity enjoin the enforce- 
ment of a State law conflicting with a treaty if he could show such 
facts as otherwise entitle equity to take jurisdiction.’® 

If an arrest is made by an officer in breach of treaty rights the 
alien so arrested may maintain tort for false imprisonment, as was 
held in Tellefsen v. Fee.** 

This case holds that our treaty with Sweden and Norway deprives 
the courts of this country of jurisdiction of an action by a seaman 
for wages against the master of a Norwegian vessel, and that an 
arrest on the deck of the vessel as she lay at a Boston wharf under 
certificate from a master in chancery was an unlawful assault after 
the defendant had informed the constable that the ship was a 
Norwegian one, that he was her captain, and that the claim would 
be adjusted at the consulate of Sweden and Norway. It is held that 
plaintiff was entitled to an instruction that the process did not 
justify the arrest and that plaintiff was exempt from arrest there- 
under, and the court collects decisions to the point that such treaties 
have almost uniformly been held to take away all right of action 
for wages in the courts of this country, whether action is in rem or in 
personam, citing six prior decisions to like effect.78 


72 Society for Prop. of the Gospel v. New Haven, 8 Wheat., 464; Carver v. 
Jackson, 4 Peters, 1 (1830) ; Chirae v. Chirac, 2 Wheat., 259 (1817). 
73 Hopkirk v. Bell, 3 Cranch, 454; Higginson v. Mein, 4 Cranch, 415; Hughes 
v. Edwards, 9 Wheat., 489 (1824). 
74 Craig v. Bradford, 3 Wheaton, 594 (1818). 
75 Geoffroy v. Riggs, 133 U. S., 258 (1889). 
76 Baker v. Portland, 5 Sawyer, 566; 2 Fed. Cases, Case No. 777. 
77168 Mass. 188 (1897). 
78 Norberg v. Hillgren, 5 N. ¥. Legal Obs., 177; The Elwine Kreplin, 9 Blatch. 
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Our laws seem defective only in failing to provide by Federal 
statute that the violation of treaty rights shall be a crime to be 
prosecuted by the United States Government in the United States 
courts.*® Our Federal courts have no common-law jurisdiction in 
criminal matters, but exactly as a Federal statute provides a pro- 
cedure which is upheld for enforcing treaty rights as to runaway 
foreign sailors,®° so it might provide for direct enforcement of other 
treaty rights or for punishment in case of their breach. 

Since the treaty is a part of the Federal law it becomes the duty 
of the Chief Executive to enforce it, and no reason is apparent why, 
by the law officers of the Government, it may not be enforced through 
the courts. 

Judge Simeon Baldwin, of the Supreme Court of Connecticut, 
has lately expressed in print his belief that the Government might 
move for a mandatory injunction in its own name for this purpose 
or countenance and support the suit of an individual, or if the con- 
struction of a treaty is involved take steps to refer it to the Hague 
Tribunal.*! 

The Supreme Court Jn re Debs *? intimated that while it might 
be competent for the Federal Government to remove obstructions to 
the operations of its laws as to the mail and interstate commerce by 
direct force, yet the jurisdiction of the courts to intervene by injunc- 
tion at the suit of the Government was ancient and fully recognized. 
It would require but a small extension if any to apply a like remedy 
to the obstruction under State authority of the treaty rights of 
aliens. If that were so the proceeding by contempt, not against 
the State, but against any persons claiming to act under State laws 
in derogation of treaty rights, which so-called State laws are not 
State laws but as to such treaty rights merely void enactments, 
would seem to be efficient and adequate for most purposes to enforce 
obedience to paramount law. 


C. C., 438; The Salamoni, 29 Fed. R., 534; The Burchard, 42 Fed. R., 608; The 
Marie, 49 Fed. R., 286; The Welhaven, 55 Fed. R., 80. 

79 See note Scott’s Cases International Law, p. 328. 

80 Tucker v. Alexandroff, 22 Sup. Ct. R., 195. 

81 Columbia Law Review, February, 1907, p. 92. 
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The Cuarrman. I will call the attention of the members of the 
Society to the fact that at the close of the papers, if there is time, 
as I think there will be, the subject will be open to discussion, in 
five-minute speeches. 

The next paper will be by Prof. Theodore P. Ion, of the Boston 
University Law School. 


ADDRESS OF PROF. THEODORE P. 10N,! 


BOSTON UNIVERSITY LAW SCHOOL, BOSTON, MASS. 


Mr. Chairman and Members of the Society: The paper which I 
am about to read is an answer to the very able statement that was 
made this morning by the distinguished President of this Society. 

The act of the Board of Education of San Francisco in assign- 
ing to Japanese pupils separate school buildings has been the occa- 
sion of a diplomatic incident which, although insignificant in itself, 
may lead to far-reaching consequences both in regard to the internal 
affairs and the external relations of the country. 

It is neither the first nor will it probably be the last sign of the 
struggle for equality of the yellow with the white man, which may 
subsequently be emphasized in a more tangible if not abrupt manner, 
resulting in a clash between the two races—the one trying to 
insure the equality, the other striving to maintain the supremacy. 

Leaving to the future the evolution of that struggle, let us now 
examine the present incident, not from the ethical or the point of 
view of natural justice, but purely from the legal aspect, and see 
as to how far the Japanese grievances are well founded, justifying 
a diplomatic intervention in the internal administration of the 
. Republic. 

Two principles are here involved: the one is of international, the 
other of constitutional law. 

The first is connected with the external affairs of the country; 


1It is not the policy of the Society to republish an article which has appeared 
elsewhere, but for the sake of completeness the fact has been overlooked that 
Mr. Ion’s paper had previously appeared in the Michigan Law Review, Vol. V, 
page 326. 
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the second with its internal or constitutional structure. The former 
affects the Federal Government in its foreign, the latter in its home, 
policy. It certainly requires not a little wisdom to harmonize both, 
and to avoid the conflict which might inevitably, at times, result from 
such a division of authority. 

Leaving aside the question of the responsibility of the Federal 
Government toward foreign powers, in all matters connected with 
grievances against any State of the Union, which is not at issue 
in the present case, at least for the moment, let us now see as to how 
far the treaty rights of Japan have been violated through the action 
of the Board of Education of San Francisco, or rather in conse- 
quence of the statute of the legislature of California ordaining 
separate schools for pupils of Mongolian descent. 

According to article 1 of the treaty of 1894 “ the citizens or sub- 
jects of each of the Contracting Parties shall have full liberty to 
enter, travel, or reside in any part of the territories of the other 
Contracting Party,” * * * and “in whatever relates to rights 
of residence and travel * * * the citizens or subjects of each 
Contracting Party shall enjoy in the territories of the other the same 
privileges, liberties and rights, and shall be subject to no higher 
imposts or charges in these respects than native citizens or subjects 
of the most favored nation.” 

Conceding that the clause of the most-favored nation is of general 
character and not simply limited to the “ charges and imposts,” and 
that, consequently, the subjects of Japan are entitled to enjoy in 
the United States the same privileges and rights as the citizens 
of the United States or the foreign subjects, let us now see what are 
the rights and privileges enjoyed by other aliens residing in this 
country and generally in territories of foreign nations. That these 
“ rights and privileges ” can not include “ political rights ” everybody 
will concede ; but do they include all “ civil rights?” Is an alien, by 
virtue of the right of residence in a foreign country with all the 
rights and privileges appertaining thereto, entitled to the enjoyment 
of the right of holding real property, of that of patent and copy- 
right, and numerous others which are only inherent to the right of 
citizenship ? 
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As an eminent writer well observes, “‘ foreigners are not submitted 
to all the charges imposed upon citizens; therefore they can not par- 
ticipate in all the advantages enjoyed by the latter; each state deter- 
mines the rights which may be enjoyed by foreigners residing in 
her territory.” ** In fact, there actually exist three principal systems 
in regard to the enjoyment of civil rights by aliens residing in 
foreign territory. That of the common law, in which aliens do not 
enjoy all the civil rights; that represented by France, in which the 
enjoyment of such rights depneds upon reciprocity by treaty, except 
in case of those who have been permitted by the Government to 
establish their domicile in France and continue to reside there, in 
which case they enjoy all the civil rights; and that headed by Italy, 
which is the most progressive one, in which foreigners are placed, 
in principle, on the same footing as the citizens in regard to civil 
rights.” 

On the American Continent, the Republics of Argentine, Chile, 
Uruguay, and Guatemala incorporated into their laws the Italian 
view. But it should be admitted that the tendency in the civilized 
nations is at present in favor of the last system, and such is also the 
views of some eminent authors.2 These authorities, however, hold 
that in regard to the enjoyment of civil rights there are some limits 
beyond which a foreigner can not go. The distinguished German 
writer * who favors the enjoyment of privileges by aliens without 
reciprocity says that “strangers must be denied all rights which, 
without being in truth political, 7. e., implying a certain share in the 
government of the state or of the community, assume in their nature 
a permanent attachment to it.” For instance, foreigners can never 
claim that in school instruction any regard should be given to their 
language; they have no concern in such matters. The eminent 
Italian writer who is a champion of the most liberal concessions to 


1a See Calvo, Vol. II, p. 193. Also Al. Rivier, Vol. II, p. 189. 

2 See articles 11 and 13 of the Civil Code of France, and article 3 of the Civil 
Code of Italy; see also Pr. Fodéré, Vol. ITI, pp. 634, 635; P. Fiore, Le Droit Inter- 
nationa] Privé, Vol. I, § 279. 

3 See P. Fiore, Trattato di Diritto, Internazionale Publico, Vol. I, p. 456, ed. 
1904; also Bar, Private Inter. Law, p. 212. 

4 Bar, Private Inter. Law, p. 211; also P. Fiore, op. cit. 
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foreigners admits the right of the state to curtail or regulate the 
exercise of the enjoyment of such rights. 

Now, if we inquire into the practice of civilized nations, we find 
that even in those countries where the most liberal and progressive 
laws exist in favor of aliens residing in their territory, such aliens 
are far from enjoying all the civil rights and privileges attached to 
citizenship. But in no country does a foreigner enjoy more rights 
and privileges than a citizen, and such an anomaly is not to be 
thought of in civilized communities. 

Both theory and practice being against the grant to foreigners of 
all civil rights without exception, let us now see whether aliens resid- 
ing in foreign territory and being entitled to enjoy all the civil rights, 
either by the laws of such foreign country or by special treaty, have 
the right to attend the public educational institutions of such foreign 
country. Is such a privilege included in the civil rights enjoyable 
by aliens? or has a state the right either to deprive them of such 
advantages or to make such regulation in regard to such institu- 
tions as she may deem necessary for her peace and internal tran- 
quillity or for the furtherance of the interests of her own citizens ? 
In short, is the benefit of education inherent in the enjoyment of the 
civil rights guaranteed by treaty or granted to a foreigner by the 
laws of the state ? 

No state seems to have gone so far as to claim such a privilege 
for her citizens, residing in foreign territory, by the mere right of 
the enjoyment of civil rights guaranteed by international compact, 
and contrary to the laws of such foreign nation. On the contrary, 
if we are to be guided by the actual practice of civilized communi- 
ties, we find that such privileges are always considered as being 
special favors conceded to aliens, and as pure acts of international 
courtesy and politeness. As a matter of fact, states exclude aliens 
from their military or naval colleges and confer such privileges 
only on special occasions. In regard to other educational institu- 
tions, as it is more advantageous, both from the political and financial 
point of view, to grant rather than to withhold such a privilege, 
the doors of the educational institutions of a nation are generally 
opened to foreigners; but it should not be inferred from this that a 
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state does not possess, or retain, the power to exclude foreigners from 
such institutions or discriminate between them in regard to educa- 
tional privileges. 

If we examine the system of Republican France, we see that, 
besides her military and naval schools, to which the admission of 
foreigners is granted only in exceptional cases, as in all other coun- 
tries, even in some of the other educational institutions of an entirely 
different character such admission is granted either by a ministerial 
decree or special permit of the competent authority. Thus, foreign- 
ers are permitted to pursue their studies in the universities, by the 
ministerial decree of June 24, 1840, which is still in force. This 
clearly shows that the Government may at its discretion grant or 
prohibit the admittance of foreigners to its public educational insti- 
tutions. Again, in some other schools of that country the entrance 
of foreign students can be secured only through the respective diplo- 
matic agent of such foreigners at Paris and the authorization of 
the Minister of Public Instruction, or other minister under whose 
direction such institution comes. Such, for instance, is the case with 
the schools of engineering of the Ponts et Chaussées and that of 
the Mining School. The same rule applies to the Veterinary Col- 
lege and even the Conservatory of Music of Paris. In all these 
educational institutions the Government has full authority to dis- 
criminate between such and such a foreigner, by granting admit- 
tance to one and refusing it to the other. The clause “ of the most 
favored nation” in the treaties between France and foreign states 
can not possibly give rise to any complaint, because the rights and 
privileges of residence, granted to foreigners by treaty stipulations, 
can not justify a foreign intervention in such matters. 

Likewise in Spain, by a royal decree, aliens are admitted to the 
educational institutions of the country with the same rights as the 
Spanish subjects.5 

It is not usual for states to bind themselves by treaty to grant 
educational privileges to aliens, for the simple reason that such cour- 
tesies are not only generally extended, but encouraged as further- 


5 See Torres Campos, Elementos de Derecho, Internacionale Privado, p. 210, 
ed. 1906. 
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ing the interests of a country through the spread of its language and 
literature, and the treaties that actually exist in educational matters 
have been concluded either in order to facilitate the admission of 
students to foreign educational institutions by considering their 
school certificates as being equivalent to those of their own citizens,® 
or with a view of securing a mutual compulsory or gratuitous educa- 
tion.’ The treaty of July 28, 1868, between the United States and 
China, in which a special provision was inserted for securing mutual 
educational privileges for the respective citizens of both countries, 
is a rare exception. Some of the provisions of that instrument have 
still a binding force as not having been abrogated by any subse- 
quent convention, as it is provided in Article XVII of the treaty of 
October 8, 1903.8 According to article 7 of the treaty of 1868 
“ Citizens of the United States shall enjoy all the privileges of the 
public educational institutions under the control of the Government 
of China, and, reciprocally, Chinese subjects shall enjoy all the privi- 
leges of the public educational institutions under the control of the 
Government of the United States, which are enjoyed in the respective 
countries by the citizens or subjects of the most favored nation.” 
(Ibid., p. 157-158.) From the wording of this provision it is evi- 
dent that these privileges are limited to the educational institutions 
under the control of the Federal Government and not to those of 
the States of the Union. Now, according to article 6 of the same 
instrument “ Chinese subjects visiting or residing in the United 
States, shall enjoy the same privileges or immunities and exemp- 
tions in respect to travel or residence, as there may be enjoyed by the 
citizens or subjects of the most favored nation.” Likewise, Article 
III of the immigration treaty of November 17, 1880, with the same 
power, reiterates the enjoyment of the same privileges by the citizens 
of both parties. As these provisions also have not been abrogated 
by a subsequent treaty, they are still in force, as provided in article 


6 See treaties of 1904 between Spain, Colombia, Guatemala, and Mexico, and 
that of 1905 with Salvador, Jb. Torres Campos. 

7 See treaty of 1887 between France and Switzerland. 

8 See Senate Documents, vol. 37, p. 155. 
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13 of the treaty of 1903. Therefore, if the construction given to 
the treaty by Japan should prevail and the San Francisco Board of 
Education should be enjoined to admit the Japanese pupils into the 
schools assigned for white people, the right of admittance of Chinese 
pupils could not be denied, since they also enjoy in regard to resi- 
dence the same privileges as the subjects of Japan. But it should 
be observed that if the expression, “the enjoyment of the rights 
and privileges of residence,” covered the educational advantages also, 
the insertion of a special provision to that effect in the treaty of 
1868 with China would have been superfluous. 

In article 11 of the treaty of 1882 between the United States and 
the Kingdom of the Chosen (Korea), which is still in force, as not 
having been abrogated by the now suzerain power of the Flower 
Kingdom (Japan)— although the Chosen Kingdom has no more 
choice in this than in any other matter, because it has been particu- 
larly chosen by the Flower Kingdom to atone the sins of others — 
we read that “ students of either nationality, who may proceed to the 
country of the other, in order to study the language, literature, laws 
or arts, shall be given all possible protection and assistance in evi- 
dence of cordial good will.”® There is nothing obligatory in this 
treaty for either party, but it only proves the desire at least for some 
kind of moral obligation in regard to educational facilities. 

France and Switzerland, wishing to reciprocate compulsory as well 
as gratuitous education for their respective citizens residing in the 
territories of the other, concluded a convention to that effect on 
December 14, 1887. In Article I of that instrument it is provided 
that “the children of the Contracting Parties shall receive a gratui- 
tous education in the primary schools of each state and that besides 
such education shall be compulsory.” 1° Now, assuming that the 
enjoyment of the rights and privileges of residence in the treaties 
either with China or with Japan have as a corollary the right of at- 
tending the public schools in California by Chinese or Japanese 
pupils, it is still questionable whether the segregation of such pupils 
of Mongolian descent, providing equally good educational advantages 


® Senate Documents, vol. 37, p. 494. 
10 See J. de Clerg, Recueil des Traités de France, vol. 17, p. 506, 1887. 
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for them, could be considered as a real discrimination and conse- 
quently a violation of the alleged treaty rights. As we shall presently 
see, the supreme courts of various States, and that of the United 
States, held in numerous cases that the assignment to colored pupils 
of separate school buildings, provided they receive the same educa- 
tional advantages as the white people, is not a discrimination, but a 
mere classification and consequently not a violation of the enjoy- 
ment of the equal rights and privileges with white people. It is 
very likely that the same principle will be applied in the case of 
Japanese, Chinese, or other alien pupils who might be entitled to the 
educational privileges of the country by international compact. 

From the above exposition it may be seen that there is a well- 
established principle of the law of nations that aliens whilst residing 
in foreign territory can not by right obtain admittance to the educa- 
tional institutions of such country, unless there is a treaty stipula- 
tion expressly mentioning the grant of such a privilege, and that 
the mere right of residence with all its privileges can not be con- 
sidered as being sufficient to justify a claim for admittance by 
foreigners to such educational institutions. Therefore, the claim of 
Japan that her treaty rights have been violated by the action of the 
Board of Education at San Francisco does not seem to be founded 
either in theory or in usage; but as a sovereign power Japan is at 
full liberty, if she considers the action of the California authorities 
as an act of discourtesy, to resort to “ retortion,” 7. e., to apply the 
same treatment to students from California residing in Japan or 
she may even extend such retaliation to all American students within 
her territory. But between a violation of a treaty right and an 
infringement of the rules of the “ comity of nations,” there is a great 
difference — the former giving the right to denounce a treaty; the 
latter justifying a state in resorting only to friendly retaliation. 

The second point connected with the present incident is that touch- 
ing Federal or State constitutional law. 

Assuming that the treaty of 1894 guarantees to Japanese subjects 
the right of admittance to the public schools of San Francisco, with 
the same privileges as those enjoyed by the citizens of the United 
States, let us now see whether the statute of the legislature of Cali- 
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fornia ordaining the segregation of pupils of Mongolian descent is 
constitutional and whether it does not violate the privileges and im- 
munities guaranteed by the Fourteenth Amendment to the Federal 
Constitution. Can such a separation of Mongolians from white 
pupils in the schools be considered a discrimination in the proper 
sense of the word ? 

According to the Fourteenth Amendment, section 1, “ No State 
shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States * * * nor deny to 
any person within its jurisdiction the equal protection of the laws.” 
Does the law of California violate the Federal Constitution by 
separating white from Mongolian children in the public schools of 
that State? The question of the constitutionality of an act of the 
legislature prescribing the separation of white from colored pupils 
was tested at various times in the State and Federal courts, and in 
all these cases it was held that such statutes were constitutional, pro- 
vided no discrimination was made in the educational advantages for 
the pupils of either race. One of the earliest cases bearing upon this 
question is that of Roberts v. The City of Boston,’? which came up 
in 1849, and therefore long before the adoption of the Fourteenth 
Amendment, but the ruling of that decision has been followed in other 
eases and frequently quoted in cases even since the adoption of the 
Fourteenth Amendment. The question involved in that case was 
whether the School Committee of Boston had power, under the con- 
stitution and laws of the State, guaranteeing equal rights to all citi- 
zens, to establish separate schools for colored children. The Supreme 
Court of that State in an elaborate opinion held that “ the power of 
general superintendence vested a plenary authority in the committee 
[the School Committee] to arrange, classify, and distribute pupils 
in such a manner as they thought best adapted to their general 
proficiency and welfare. * * *” That “when the power was 
reasonably exercised, without being abused or perverted by colorable 
pretenses, the decision of the committee should be deemed conclu- 
sive.” The court proceeded to say: “It is urged that this mainte- 
nance of separate schools tends to deepen and perpetuate the odious 

1159 Mass., 198. 
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distinction of caste, founded in a deep-rooted prejudice in public 
opinion.” “ This prejudice,” added the court, “if it exists, is not 
created by law, and probably can not be changed by law. Whether 
this distinction and prejudice, existing in the opinion and feelings 
of the community, would not be as effectually fostered by compelling 
colored and white children to associate together in the same schools 
may well be doubted.” 1" Therefore the act of the committee sepa- 
rating the white from colored people was sustained as not being con- 
trary to the constitution of the State, guaranteeing equal privileges 
to all citizens. 

Since the adoption of the Fourteenth Amendment cases of this 
nature have been very frequent in the various State and Federal 
courts and in all the constitutionality of statutes directing the separa- 
tion of white from colored pupils has been fully sustained. In 1874 
the Supreme Court of California, in Ward v. Flood,'* held that the 
school law of that State, by which the education of colored and 
Indian children should be in separate schools, was constitutional, 
and that the privilege of attending the public schools of the State 
was not a privilege or immunity appertaining to a citizen of the 
United States as such. The same principle was subsequently affirmed 
in the case of Wysinger v. Crookshank; '* also in Maddox v. Neal.'® 
The constitution of North Carolina provides that “ white and colored 
children shall be taught in separate schools, but that there shall be 
no discrimination in favor or to the prejudice of either race.” In 
Hooker v. Town of Greenville,'® and in MeMillan v. School Com- 
mittee,!7 the Supreme Court of that State maintained that its con- 
stitution was not a violation of the Fourteenth Amendment. The 
same view has been held by the supreme courts of other States.'® 


12 See also State v. The City of Cincinnati, 19 Ohio, 178, and Van Camp v. 
Board of Education, 9 Oh. St., 407. 

13 48 Cal., 36. 

1482 Cal., 588. 

1845 Ark., 121. 

16130 N. C., 472. 

17107 N. C., 609. 

18 In Missouri in 1890. in the case of Lehew v. Brummell, 103 Mo., 551, and in 
W. Virginia, in 1896, in Martin v. Board of Education, 42 W. Va., 514. 
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In the case of Nevada v. Duffy, in 1872,!° the Supreme Court of 
that State held that the statute prescribing that negroes, Mongolians, 
and Indians shall be educated in separate schools was constitu- 
tional. ‘ While it may be, and probably is,” said the court, “ op- 
posed to the spirit of the Federal Constitution, still it is not obnoxious 
to its letter; and as no judicial action,” added the court, “is more 
dangerous than that most tempting and seductive practice of read- 
ing between the written lines, and interpolating a spirit and intent 
other than that to be reached by ordinary and received rules of 
construction or interpretation, such course will be declined.” The 
court concluded by saying that it was perfectly within the power 
of the school trustees “to send all blacks to one school, and all 
whites to another; or to make such a classification, whether based on 
age, sex, race, or any other existent condition as may seem to them 
best.” During the same year the Supreme Court of New York, 
in the case of The People v. Easton,?® held the same view. “It is 
urged,” said the court, “ that this regulation of the Board [of Educa- 
tion] is in violation of the Fourteenth Amendment of the Constitu- 
tion of the United States. This prohibits the State,” proceeded the 
court, “from making or enforcing any law which shall abridge 
the privileges and immunities of citizens of the United States. 
* * * What privilege of a citizen is abridged thereby? Cer- 
tainly none, unless every citizen has the privilege of choosing to 
which school, in a city, he will send his children.” In the case of 
Dallas v. Fosdick,” the same court said that “the right to be edu- 
cated in the common schools of the State is one derived entirely 
from the legislation of the State ;” and that “ as such it has at all times 
been subject to such restrictions and qualifications as the legislatures 
have from time to time deemed it proper to impose upon its enjoy- 
ment.” ‘It is not one of those inherent and paramount rights 
which the people by constitutional provisions have placed beyond the 
reach and control of legislation.” The same view is reaffirmed in 


197 Nev., 342. 
2013 Abb. Pr. (N. Y.), 159. 
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subsequent cases, such as in People v. Gallagher.2* After review- 
ing the case the court said that “ the system of authorizing the educa- 
tion of the two races separately has been for many years the settled 
policy of all departments of the State government, and it is believed 
obtains favor very generally in the States of the Union.” In the 
comparatively recent case of Cisco v. The Board of Edueation 
(1900),** the opinion of the same court was handed down by ©. J. 
Parker [ex-Democratic candidate] sustaining the constitutionality 
of the school law of the State in regard to the same matter. 

In 1871 the Supreme Court of Ohio, in State v. McCann,”* held 
that the statute of the State separating colored from white pupils was 
not in violation of the Fourteenth Amendment of the Federal Con- 
stitution guaranteeing equal privileges and immunities to all citizens. 
“ What are these privileges or immunities?” said the court. ‘“ The 
language of the clause, taken in connection with other provisions of 
the amendment, and of the Constitution of which it forms a part, 
affords strong reasons for believing that it includes only such privi- 
leges or immunities as are derived from or recognized by the Con- 
stitution of the United States.” “A broader interpretation,” added 
the court, “ opens into a field of speculative theories, and might work 
such limitations of the power of the States to manage and regu- 
late their local institutions and affairs as were never contemplated 
by the amendment.” The court concluded by saying that “ the State 
law does not deprive colored persons of any rights, but only regu- 
lates the mode and manner in which this right would be enjoyed 
by all classes of persons,” and that “the equality of rights did not 
involve the necessity of educating white and colored persons in the 
same school, any more than it did that of educating children of 
both sexes in the same school.” In the case of Cory v. Carter,”® 
the Supreme Court of that State, in 1874, rendered a decision in 
which by very forcible language it sustained the constitutionality of 
the statute passed by the general assembly of that State authorizing 
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the school trustees to organize separate schools for colored pupils, 
with all the rights and privileges of white pupils. The court, after 
reviewing the case, said that the right of a colored pupil to attend 
schools for white pupils in a State where such a system exists is 
lost in the State in which such separation is ordained by the law of 
that State, “because it was not one of those fundamental rights 
accompanying the person, but a domestic regulation exclusively 
within the constitutional and legislative power of each State, neces- 
sary for the good of the whole people * * * ” Then referring 
to the Fourteenth Amendment, the court said “ that had not delegated 
to the Federal Government the power to regulate and control the 
domestic institutions of a State; ” that the Federal Constitution did 
not “vest in Congress any power to exercise a general or special 
supervision over the States on the subject of education. In the 
school system there ought to be a classification of pupils, and this 
classification on the basis of race or color and their education in 
separate schools involve questions of domestic policy; and they do 
not amount to an exclusion of either class.” One of the best reasons 
for this right of separation given by the court is that at the time of 
the submission of the Fourteenth Amendment by the Thirty-ninth 
Congress to the States of the Union an act was passed by the same 
Congress (July 23, 1866) in regard to the schools of the District 
of Columbia, by which the City of Washington and Georgetown were 
required to pay over to the trustees of colored schools certain moneys 
for school purposes, and by a subsequent act certain lots in the City 
of Washington were donated for the “sole use of colored children 
in colored schools,” and the Forty-second Congress, by another act, 
directed the proportion of school money to be given to the trustees 
_ of the schools for colored children.*® The court concluded by saying: 
“ This legislation of Congress continued in force, as legislative con- 
struction of the Fourteenth Amendment and a legislative declaration 
of what was thought to be lawful, proper, and expedient under such 
amendment, by the same body that proposed such amendment to the 
States for their approval and ratification.” 
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In the case of Berea College v. Commonwealth,?* which was tried 
last year (1906), the Court of Appeals of Kentucky upheld also the 
constitutionality of a statute separating white from colored pupils. 

The decisions of the various State courts upon this question have 
been sustained by the Supreme Court of the United States, judging 
from the special references made to it in different cases, though the 
points at issue there were of a different nature. In Hall v. De 
Cuir,”® which came up before the court in 1877, Mr. Justice Clifford, 
after concurring in the decision of the court on the main issue, said: 
“ School privileges are usually conferred by statute, and, as such, are 
subject to such regulations as the legislature may prescribe; ” that 
“it is settled law there that a board of education may assign a par- 
ticular school for colored children, and exclude them from schools 
assigned for white childrer, and that such a regulation is not in 
violation of the Fourteenth Amendment.” In Plessy v. Ferguson ”° 
the same court, in 1895, sustained the constitutionality of the laws 
of the various State legislatures separating white from colored chil- 
dren in schools. The question in that case was as to whether the act 
of the legislature of Louisiana providing separate railway carriages 
for the white and colored races was constitutional and not in viola- 
tion of the Fourteenth Amendment. The court said: “ The object 
of the Fourteenth Amendment was undoubtedly to enforce the abso- 
lute equality of the two races before the law, but in the nature of 
things it could not have been intended to abolish distinctions based 
upon color, or to enforce social as distinguished from political 
equality, or a commingling of the two races upon terms unsatisfactory 
to either.” ‘“ Laws permitting and even requiring,” proceeded the 
court, “ their separation in places where they are liable to be brought 
into contact do not necessarily imply the inferiority of either race to 
the other, and have been generally if not universally recognized as 
within the competency of the State legislatures in the exercise of 
their police power. The most common instance of this is connected 
with the establishment of separate schools for white and colored 
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children, which has been held to be a vaiid exercise of the legislative 
power even by courts of States where the political rights of the 
colored race have been longest and most earnestly enforced.” The 
court concluded by saying that “the argument assumes that social 
prejudices may be overcome by legislation, and that equal rights 
can not be secured to the negro except by an enforced commingling 
of the two races. We can not accept this proposition. If the two 
races are to meet upon terms of social equality, it must be the result 
of natural affinities, a mutual appreciation of each other’s merits, 
and a voluntary consent of individuals.” ‘ Legislation,” said the 
court, “is powerless to eradicate racial instincts or to abolish dis- 
tinctions based upon physical differences, and the attempt to do so 
ean only result in accentuating the difficulties of the present situa- 
tion. If the civil and political rights of both races be equal, one can 
not be inferior to the other civilly or politically. If one race be 
inferior to the other socially, the Constitution of the United States 
can not put them upon the same plane.” 

In numerous cases the various State courts and, in some, the 
Supreme Court of the United States held that the statutes of the 
State legislatures prescribing separate coaches or vehicles of trans- 
portation for white and colored people were not in violation of the 
Federal Constitution, and that the States were at liberty to legislate 
upon such matters. Furthermore, State laws prohibiting intermar- 
riage between white and colored persons were not declared uncon- 
stitutional. 

Therefore, if the Japanese, during their residence here, are placed 
on the same footing with the citizens of the United States by the 
clause of the most-favored nation in the treaty of 1894, it is evi- 
dent from the above exposition of the settled law of the country that 
their exclusion from the schools assigned to white pupils can not 
be considered as a discrimination, and consequently there is no viola- 
tion of a treaty right. 

The last question to be examined is as to whether a treaty con- 
cluded by the United States Government and ratified by the Senate 
ean supersede all State rights. Article VI of the Federal Constitu- 
tion declares that “ * * * all treaties made or which shall be 
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made under the authority of the United States shall be the supreme 
law of the land ; and the judges in every State shall be bound thereby, 
anything in the constitution or laws of any State to the contrary 
notwithstanding.” As the Supreme Court of the United States well 
observed in the case of Chew Heong v. United States:*® “Aside 
from the duty imposed by the Constitution to respect treaty stipula- 
tions when they become the subject of judicial proceedings, the 
court can not be unmindful of the fact that the honor of the Govern- 
ment and people of the United States is involved in every inquiry 
whether rights secured by such stipulations shall be recognized and 
protected.” Therefore, the utmost care should always be taken in 
the conclusion of an international compact, in which not only the 
interests but also the honor of the country are at stake. Considering 
the complexity of the constitutional structure of the United States 
and the difficulty of enforcing treaty obligations in the States of the 
Union, it is evident that no ordinary wisdom, combined with know]l- 
edge and tact, is required to coordinate the rights of States in regard 
to their domestic government with the international engagements 
affecting the interests or rights of foreigners residing in the United 
States. Generally speaking, and as a question of principle, the con- 
sensus of opinion both of State and Federal courts and the views 
of eminent writers on the subject is that a treaty being in the United 
States the law of the land can supersede both State laws and State 
constitutions. The question is so well settled that it would be super- 
fluous to quote any decisions or opinions in support of that view. 
It has been held in some cases that the treaty-making power can 
confer by treaty upon aliens certain rights the enjoyment of which 
is prohibited by State law to such aliens, such as the right of holding 
realty by purchase or by descent or inheritance, and that in such a 
conflict between a State law and a treaty right the latter shall pre- 
vail. The only doubt that exists is whether the treaty-making 
power can assume international obligations which may encroach upon 
the fundamental rights of States, 7. e., upon those rights which have 
not been delegated to the Federal Government, and were intended 
to be retained by the States exclusively. Some distinguished writers 


30112 U. S., 536. 





189 


on constitutional law, discussing the question, seem to favor the view 
that the treaty-making power possesses an unlimited authority in the 
conclusion of treaties, and that the stipulations of such an instru- 
ment, once concluded, are obligatory upon the States of the Union; 
but others, equally distinguished, are of the opinion that a treaty, 
contrary to the Federal Constitution and encroaching upon the 
fundamental rights of States which have not been delegated to the 
Federal Government, can not be valid.*? 

As far as judicial decisions bearing upon this point are concerned, 
there does not seem to exist at present any final and clear opinion of 
the highest judicial authority of the country. It would not, how- 
ever, be amiss here to mention a decision on that point, given by the 
Supreme Court of California in the case of People v. Negbee,?? in 
which that court held that the General Government did not possess 
unlimited powers in treaty matters. “In determining,” said the 
court, “ the boundaries of apparently conflicting powers between the 
States and General Government the proper question is not so much 
what has been in terms reserved to the States, as what has been, 
expressly or by necessary implication, granted by the people to the 
National Government. * * * ” Then, referring to the crucial 
point as to whether in case of conflict between State laws and a 
treaty the latter is binding or not upon the State, the court said: 
“ But even if the provisions of the statute did clash with the stipu- 
lations of that or of any other treaty, the conclusion is not deducible 
that the treaty must therefore stand and the State law give way. 
The question in such a case would not be solely what is provided by 
the treaty, but whether the State retained the power to enact the 
contested law, or had given up that power to the General Govern- 
ment. If the State retains the power, then the President and the 
Senate can not take it away by a treaty. A treaty is supreme only 
when it is made in pursuance of that authority which has been con- 
ferred upon the treaty-making department and in relation to those 
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subjects the jurisdiction over which has been exclusively entrusted 
to Congress. When it transcends these limits, like an act of Con- 
gress which transcends the constitutional authority of that body, it 
can not supersede a State law which enforces or exercises any power 
of the State not granted away by the Constitution. “To hold any 
other doctrine,” said the court, “ would, if carried out into its ulti- 
mate and possible consequences, sanction the supremacy of a treaty 
which should entirely exempt foreigners from taxation by the re- 
spective States, or which should even undertake to cede away a part 
or the whole of the acknowledged territory of one of the States to a 
foreign nation.” ** 

In the first and most important treaty case of Ware v. Hylton,** 
which was decided in 1795, Justice Chase, handing down the opinion 
of the court, declared that every treaty made by the authority of the 
United States would be superior to the constitution and laws of any 
individual State, and then referring to the question as to whether the 
court possessed any power to decide that Congress could by treaty 
annul the laws of the States, and destroy vested rights, said that 
“if the court possesses a power to declare treaties void, I shall never 
exercise it but in a very clear case indeed.” 

In the license cases,®° the same court said: “ Laws of the United 
States, in order to be binding, must be within the legitimate powers 
vested by the Constitution. Treaties, to be valid, must be made 
within the scope of the same powers; for there can be no ‘ authority 
of the United States,’ save what is derived mediately or immediately, 
and regularly and legitimately, from the Constitution. A treaty, 
no more than an ordinary statute, can arbitrarily cede away any 
one right of a State or of a citizen of a State.” In the Cherokee 
Tobacco Case ** the court expressed its opinion as follows: “ It need 
hardly be said that a treaty can not change the Constitution or be 
held valid if it be in violation of that instrument.” Again in Holmes 
v. Jennison,** Chief Justice Taney, speaking for the court, said: 
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“IT am ready to admit that the President and Senate can make 
treaties which are not themselves repugnant to the Constitution.” 
And lastly, in Hauenstein v. Lynham ** the court, after upholding 
the efficacy of a treaty, said: “ There were doubtless limitations of 
the treaty-making power as there were of all others arising under 
such instruments.” 

But if a divergence of opinion as to the limits of the treaty-making 
power exist, there is hardly any regarding the power of Congress to 
nullify the provisions of a treaty by a subsequent act. It has been 
held in various cases that if the provisions of an act are in conflict 
with the stipulations of a treaty, the former shall prevail; and that 
the Constitution does not give to a treaty superiority over an act of 
Congress. This assumption by Congress of the right to abrogate 
a treaty by a subsequent act can not be considered as a novelty, be- 
cause every sovereign state has the right to denounce a treaty, inde- 
pendently of the consequences which might result from an ea parte 
action, giving rise to a diplomatic conflict. 

But can the General Government with the Senate, by a treaty, 
grant to aliens more rights and privileges than those enjoyed by the 
citizens of the United States? In the treaties in which the clause of 
the most-favored nation is inserted, the subjects or citizens of the 
contracting parties are entitled to enjoy the same rights and privi- 
leges as the subjects or citizens of the other contracting party or as 
those enjoyed by other aliens. In the treaty cases which have been 
adjudicated by the Supreme Court of the United States, the object 
was to place aliens on the same footing with citizens in regard to 
the enjoyment of certain civil rights, and not to grant them more 
rights and privileges than those enjoyed by citizens. If, by the 
treaty of 1894, the Japanese subjects should have been entitled to 
enjoy the right to be educated in the public schools of the States of 
the Union or of those under the control of the Federal Government, 
with white people, contrary to the laws of such States and the acts 
of Congress assigning particular schools for colored, Mongolians, or 
Indians, this paradox would follow: The Mongolian citizens of 
the United States by birth, such as Chinese and Japanese citizens 
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or the people of African descent and Indian citizens, would be ex- 
cluded from such schools for white people by virtue of a State law 
or an act of Congress, as in the District of Columbia, and aliens, 
such as Japanese, Chinese, or colored subjects of Great Britain, 
France, and other States, or Mexican Indians, would have free access 
to all the public educational institutions of the country. 

By the Civil Code of California, section 60, all marriages of white 
persons with negroes, Mongolians, or mulattoes are illegal and void. 
Similar laws exist in many States of the Union, especially in regard 
to intermarriage of white with colored people. Now, can the for- 
eign nations, such as Japan, China, and others having Mongolian or 
colored subjects, by virtue of the clause of the most-favored nation, 
inserted in treaties with the United States, in regard to the rights of 
residence with all its rights and privileges, claim that their respective 
subjects are entitled to intermarry with white people in the States 
in which such mixed marriages are prohibited by law ? 

As a matter of fact such laws prohibiting intermarriage of the 
white and other races have been upheld as being constitutional. 
Thus in Plessy v. Ferguson,*® the Supreme Court of the United 
States said that “the laws forbidding the intermarriage of colored 
with white people, though technically interferring with the freedom 
of contract, were universally recognized as within the police power 
of the State.” But that “the exercise of the police power should be 
reasonable and in regard to the reasonableness of a statute the legis- 
lature of a State is at liberty to act with reference to the established 
usages, customs, and traditions of the people, and with a view to the 
promotion of their comfort and the preservation of the public peace 
and good order.” 

Therefore, can the treaty-making power by special international 
compact override such a law by granting to aliens, who are forbidden 
by law to intermarry with white people, the right of such marriage, 
whilst the citizens of the United States of the same category are 
precluded from doing so? It is superfluous to multiply the examples 
in order to show the anomaly and incongruity which would result 
from the unlimited power of granting rights and privileges by treaty 
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to foreign subjects in excess of those enjoyed by the citizens of the 
United States. 

To revert to the treaty of 1894 with Japan and those with China, 
which guarantee to Japanese and Chinese subjects certain rights 
and privileges, could it be supposed that the two-thirds majority 
necessary for the ratification of these treaties would have been secured 
in the Senate had it been understood at the time that by granting 
such rights and privileges it would have set at naught the funda- 
mental rights of States of the Union to enact a law ordaining the 
separation in the schools of Japanese or Chinese from white pupils ? 

It can not be denied that the admission of the Japanese view would 
create a most strange situation, to wit, that colored citizens of the 
United States — not to say anything of the aboriginal Indians — 
for whose sake so much blood has been shed in the country and whose 
rights have been so solemnly guaranteed by the constitutional amend- 
ments, should not be able to enjoy the same rights and privileges as 
the subjects and citizens of foreign states. 

We may therefore conclude by saying that neither in the letter nor 
in the spirit of the treaty of 1894 with Japan is there anything which 
substantiates the claim of the Japanese Government to the right of 
education for her subjects in the public schools of the States of the 
Union, or in those under the control of the Federal Government ; that 
such a right can not be deduced from the wording of the treaty and it 
can only be acquired by a special stipulation, and such is not the 
present case. That in the absence of such a privilege secured by 
treaty, the State of California has the right to exclude aliens from 
her schools or assign to them separate buildings for education; that 
in such cases a State shall have in view her own interests and con- 
veniences and not those of aliens residing in her territory; that if 
the State of California has the right to exclude foreigners from her 
schools she has also the corollary privilege of granting such a right 
to some and refusing it to others; that it is the undisputed prerogative 
of a state to grant certain privileges to the subjects of one state and 
refuse them to those of another, unless she is precluded from doing 
so by a treaty stipulation containing the clause of the most-favored 
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wise it.would have been useless to insert such clauses in international 
compacts. Further conceding, for the sake of argument, that the 
clause of the most-favored nation in that treaty entitles Japanese sub- 
jects to the educational privileges of the State of California, still the 
action of the authorities at San Francisco in assigning to Japanese 
pupils separate schools can not be considered as a discrimination, in 
the proper sense of the word, at least as long as the educational ad- 
vantages granted to them are not inferior to those of other schools of 
the State. 

As above explained, such is the construction given by State and Fed- 
eral courts in regard to the segregation of colored and Indian pupils, 
who, as citizens of the United States, are entitled to all the privileges 
and rights secured by the Federal Constitution. There is no reason 
why a different view should be held for and a different interpretation 
should be given to rights and privileges guaranteed by treaty to 
aliens. Would not such a situation look in the eyes of the world as a 
travesty of justice? Still, such is the dilemma with which adminis- 
tration might be possibly confronted, if it persists in favoring the con- 
struction given to the treaty by Japan, or if the treaty-making power 
concludes international compacts by which aliens are granted more 
rights than the citizens of the United States. 


The Cuarrman. The next paper will be by Dr. William Draper 
Lewis, Dean of the University of Pennsylvania Law School. 


ADDRESS OF DR. WILLIAM DRAPER LEWIS, 
UNIVERSITY OF PENNSYLVANIA, PHILADELPHIA, PA. 


Mr. Chairman and Members of the Society: A treaty made in 
pursuance of the Constitution is the supreme law. If a foreigner in 
the United States claims a right under a treaty which right conflicts 
with a State law, the State law is pro tanto abrogated, unless the 
United States in conferring the right has exceeded its constitutional 
power. It is therefore pertinent to the present discussion to ask the 
extent to which the Federal Government, acting under the treaty- 
making power, can confer rights on aliens? In this connection I 
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shall ask your indulgence for a few moments while I attempt to 
demonstrate not only the soundness but the importance of the propo- 
sition that under the treaty-making power the Federal Government 
can confer on the citizens of foreign countries any right the exercise 
of which does not run counter to some provision of the Constitution. 

In approaching the subject there are certain constitutional princi- 
ples relating to the treaty-making power which we may regard as 
settled. The first is that in this country treaties are an independent 
source of law. The Federal power to make treaties is more than the 
power to negotiate an agreement with a foreign government. From 
the moment the Senate ratifies a treaty its provisions, if consti- 
tutional, become part of the law of the land. An act of Congress 
is not necessary to give a treaty the force of law. 

We may also regard it as equally well settled that the scope of 
the treaty-making power conferred on the Federal Government in 
the second article of our Constitution can not be ascertained by 
examining the grants of legislative power conferred on Congress by 
the first article. Because Congress under the first article has 
the power to lay and collect taxes, it does not follow that taxes 
can be laid and collected by treaty. On the other hand, that can be 
done by treaty which can not be done by act of Congress. Thus, 
while Congress has the power to pass laws establishing a uniform 
rule of naturalization, it has no power to confer on aliens, without 
naturalizing them, the right to inherit real property within the 
jurisdiction of a State. Yet so long ago as 1817 the Supreme 
Court, in Chirac v. Chirac, decided that a treaty regulating the 
rights of foreigners to inherit, purchase, and hold lands in the 
United States superseded any acts of the States conflicting there- 
with. The court has ever since followed the principle of that 
decision. 

In the third place it will be admitted that whether all con- 
ceivable subjects are or are not proper subjects of treaty, the rights 
in the United States of citizens of a foreign country is a subject 
falling within the legitimate scope of the treaty-making power. 
This is not saying that a treaty conferring any conceivable right on 
an alien is necessarily constitutional, but merely that the subject 
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of the rights of foreigners in the United States is a natural and 
proper subject of treaty. 

It is also important to appreciate the difference in the way in 
which the first article of the Constitution confers legislative power 
on Congress and the way in which the treaty-making power is 
conferred on the President and Senate in the second article. The 
first article declares that the Congress shall have power to legislate 
for certain enumerated ends; but the second article merely de- 
clares that the President “shall have power, by and with the 
advice and consent of the Senate, to make treaties, provided two- 
thirds of the Senators present concur.” This treaty-making power, 
then, is at least a power to make treaties on all subjects which are 
usually matters of treaty between nations. Unlike the legislative 
power of Congress, it is not a power to make treaties on a limited 
number of enumerated subjects. 

The constitutionality of a treaty of course can be attacked on 
the ground that the treaty in effect changes some clause of the 
Constitution, or violates some express prohibition on the Federal 
Government contained in the amendments. That a treaty which 
attempted to alter the Constitution would be unconstitutional may 
be admitted. Every power conferred on the Federal Government 
by the Constitution must be limited by the rule that it can not 
be so exercised as to change some express provision in the Constitu- 
tion or violate a right expressly guarded by that instrument. The 
power to make treaties is not the power to amend the Constitution. 
Thus, a treaty which conferred on aliens the right to keep slaves 
within any place subject to the jurisdiction of the United States, 
contravening the Thirteenth Amendment, would be void, as would 
be a treaty which enabled a person, not a native-born citizen, to 
become President of the United States. Whether a right conferred 
on an alien by treaty does or does not violate some express pro- 
vision of the Constitution, and to that extent attempt to alter the 
Constitution, may be often a question of some difficulty, but the 
principle that the Constitution can not be altered by treaty has been 
admitted bv all judges and publicists who have had occasion to 
examine the subject. 
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But it is contended that there are other limitations on the treaty- 
making power besides those which necessarily arise from the word- 
ing of the different articles and amendments of the Constitution; 
that there are implied limitations on the exercise of this power 
deduced, not from the words of the Constitution, but from some 
theory of the nature of our Government. The contention that our 
Federal Government could not by treaty confer on Japanese chil- 
dren resident in California the right to attend the public schools of 
the State was based on a theory of implied limitations on the 
treaty-making power arising out of the nature of our Federal State. 
For, admitting that our treaty with Japan attempts to confer on 
Japanese citizens, resident in the United States, the right to send 
their children to the public schools of the State in which they 
reside, notuing in our Constitution as written is violated by such a 
treaty. If it is beyond the power of the Federal Government to 
confer such a right on foreigners resident in a State, it is because 
the treaty violates a limitation on the treaty-making power not 
deduced from the words of the Constitution. 

We can hardly exaggerate the importance of preventing a theory 
of implied limitation on the treaty-making power gaining a foothold 
in our constitutional law. It is admitted that the Federal Govern- 
ment is one of enumerated powers. All powers not conferred on it 
or prohibited to the States are reserved to the States or to the 
people. But the power to make treaties has been conferred on the 
United States. If, therefore, we are to limit the extent of the power 
of the United States to deal with the subject of the rights of aliens in 
the United States, not by any clause in the Constitution as written, 
but by some theory of implied limitations not deduced from the 
words of the Constitution, then the same theory limits every other 
power of the Federal Government. And, furthermore, as the na- 
ture and extent of such a limitation can not be determined by 
referring to the words of the Constitution, its exact nature and 
effect is, and is destined to remain, uncertain. Let us turn again 
to the recent discussion of our treaty with Japan. It was said that 
the United States has no right to confer on alien residents in the 
State the right to attend the public schools, because it is contrary to 
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the theory of our Government that any Federal power should be so 
exercised as to interfere with the right of a State to hold its public 
property as a trust fund for the exclusive benefit of the citizens 
of the State. But are not the public parks and the public streets 
procured and maintained by State funds? Are they not also the 
exclusive property of the State? Is, then, the United States pro- 
hibited from giving to aliens the right to walk the highroads of a 
State, or the streets of its cities? If the State wills it, must the 
alien travel through its jurisdiction only over private property 
with permission of the owners, or are the rights which he may 
obtain under a treaty with the United States confined to the right of 
passing over the territory of a State in a balloon? Are we to 
draw, on some theory not yet suggested, a line between a treaty 
which confers on aliens the right to travel on the highways of a 
State or pass through its public parks, and a treaty which purports 
to give the alien a right to sit down on the benches in a public 
park ? 

When we first ask ourselves the question whether the United States 
can require a State which conducts a public school system to educate 
aliens, our normal mental reaction is to doubt the constitutionality 
of this exercise of Federal power. But is this not because we fail 
to distinguish between the spirit which in a Union like ours should 
guide all governmental action, Federal and State, and the technical 
extent of the constitutional powers of the Federal and State Gov- 
ernments? The spirit which should guide us is plain. It is that 
in the exercise of its undoubted powers the Federal Government 
should avoid as far as possible running counter to the local interests 
or prejudice of any State, and that the States, in the exercise of 
their undoubted powers, should avoid injuring the interests of any 
other State or of the United States. In short, the Federal Gov- 
ernment should not disregard local interests, and, on the other 
hand, the States should learn, as our President has outlined, to 
“think nationally.” The preservation of this spirit is essential 
to the continuation of the Union. But it is also essential that our 
desire to preserve this spirit should not cause us to read into the 
Constitution limitations or grants of power not expressed in that 
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instrument. To do so would mean that every law, whether State 
or national, would not only have to satisfy the written Constitution, 
but also our unwritten constitution. Our constitutional law, in- 
stead of being the same yesterday, to-day, and to-morrow, would 
vary with the rise and fall of political theories. In the middle of 
the last century emphasis was often laid on the implied limitations 
on Federal power arising out of the rights of the States; to-day we 
begin to hear about the implied limitations arising out of the rights 
of the citizens of the United States; to-morrow we may be talking 
about the implied powers necessarily inherent in a National Gov- 
ernment. 

It is a serious evil to have any part of our constitutional law 
uncertain. This is especially true of that part of our constitutional 
law which relates to the treaty-making power. The desirability 
of having its scope clearly understood can not be exaggerated. If 
the officers of the Federal Government in negotiating a treaty con- 
cerning the rights of aliens, or anything else, not only have to see 
to it that the treaty does not violate any of the provisions of the 
Constitution as written, but that it satisfies that theory of implied 
limitations on the treaty-making power which is for the moment 
dominant, they enter the negotiations with their hands tied. They 
can not be certain that any right which they offer to the citizens of 
the foreign country is within their power to offer. All governments 
must take notice that a treaty with the United States, though it 
ostensibly confers many rights on their citizens traveling or resident 
in this country, is, like an English patent, of little value until tested 
in the courts. 

More disastrous, however, than any uncertainty in regard to the 
extent of the treaty-making power would be the result of the admis- 
sion that the Federal Government could not constitutionally confer 
by treaty on citizens of foreign countries the ordinary rights of 
residence and travel in all parts of the United States. As a prac- 
tical people, what we need is an intelligent discussion of the extent 
of the rights which we should confer on foreigners, not the working 
out — on some theory not found in the words of the Constitution — 
of elaborate rules for determining the exact nature and character 
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of the rights which the Federal Government may confer by treaty 
on the subjects or citizens of a foreign power. 

If our Constitution expressly contained a theory of Federal 
power which requires us to go outside the words of the Consti- 
tution to find limitations on the exercise of any of the powers 
expressly granted to the Federal Government, it would be our duty 
to do so— at least unti) the Constitution could be amended. But 
our Constitution does not require us to wander into the realm of 
theory to find limitations on Federal power. We can therefore take 
the treaty-making power as we find it, without other limitations than 
that which arises from the rule that no power can be so used as to 
alter the Constitution as written. 

The framers of our Constitution realized that it was essential that 
the young Republic, if it was to be free from foreign aggression, 
should present a united front to foreign nations; that from an 
international point of view at least we should become one people. 
The necessity of giving to the National Government a free hand in 
its negotiations with foreign countries was probably even clearer to 
them, knowing the weakness of the new country, than it is to us, 
who know her present strength. Though they properly prevented 
the hasty adoption of an unwise treaty by requiring that all treaties 
should be ratified by a two-thirds vote of the Senate — that body 
which primarily represents the States— they did not attempt to 
enumerate the subjects on which treaties should be negotiated, or 
direct the manner in which the subjects dealt with should be 
treated. It is true that the treaty-making power is a wide power — 
much wider than usually is realized. It had to be so, else the 
Constitution would have failed to accomplish one main reason for its 
adoption — namely, that the United States should become a nation 
eapable of entering into agreements with other nations. And I 
believe that we will find that the good sense of the American people 
will prevent this power from being exercised in a wanton manner to 
the destruction of local interests. 


The Cuarrman. The next paper will be by Prof. W. W. Wil- 
loughby, of Johns Hopkins University. 
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ADDRESS OF PROF. W. W. WILLOUGHBY, 
OF JOHNS HOPKINS UNIVERSITY, BALTIMORE, MD. 


Mr. Chairman and Members of the Society: The question of the 
rights of foreigners in the United States in cases of conflict between 
Federal treaties and State laws has recently received, in legal peri- 
odicals and in Congress, such thorough consideration in connection 
with the Japanese school matter in California that one necessarily 
feels an embarrassment, especially before such a gathering as this, 
in attempting to throw new light upon the subject. The most that 
he may hope to do is to place some additional emphasis upon phases 
of the topic which, it seems to him, have not been duly accentuated, 
or which have not been sufficiently developed, either with respect to 
the arguments by which they may be supported, or with regard to 
all the implications logically latent in them. 

What I shall have to say will have reference to the constitutional 
limits of the treaty-making power in the United States. That 
there are constitutional limits, despite the fact that the Constitution 
grants the power without limitation, and the fact that in no case 
has there arisen the necessity for applying them, would appear 
beyond question. From the case of Ware v. Hylton, decided in 
1796, to the Insular Cases, decided in 1901, the Supreme Court has, 
upon frequent occasions, stated, not only in general terms but with 
reference to specific matters, that there are limits to the subjects 
that may, by treaty, be made the supreme law of the land. In 
New Orleans v. United States (10 Pet. 662), speaking with refer- 
ence to the treaty of 1803 with France, the Supreme Court said: 
“The treaty could not enlarge the constitutional powers of the 
United States.” In Pollard’s Lessees v. Hagan (3 How. 212) 
the same tribunal denied “ the faculty of the Federal Government to 
add to its powers by treaty.” In the Cherokee Tobacco Case (11 
Wall. 620) the opinion declares: “It need hardly be said that a 
treaty can not change the Constitution, or be held valid if it be in 
violation of that instrument.” In Geofroy v. Riggs (133 U. S. 
267) the treaty power is declared to be limited by those restraints 
which are found in the Constitution “against the action of the 
Government or of its Departments, and those arising from the 
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nature of the Government itself and of that of the States.” “It 
would not be contended,” the opinion continues, “that the treaty 
power extends so far as to authorize what the Constitution forbids, 
or a change in the character of the States, or a cession of any portion 
of the territory of the latter.” Finally, in Downes v. Bidwell 
(182 U. S. 244), the court says: “It seems impossible to con- 
ceive that the treaty-making power by a mere cession can incorporate 
an alien people into the United States without the express or implied 
approval of Congress.” And, in the same case, the dissenting justices 
declare: “The grant by Spain could not enlarge the powers of 
Congress. Indeed, a treaty which undertook to take away what the 
Constitution secured, or to enlarge the Federal jurisdiction, would 
be simply void.” 

With reference specifically to the reserved rights of the States, the 
Supreme Court, in Prevost v. Greenaux (19 How. 7), says: ‘ When- 
ever an act of Congress would be unconstitutional, as invading the 
reserved rights of the States, a treaty to the same effect would be 
unconstitutional.” In the License Cases (5 How. 504) Justice 
Daniel declares: “A treaty no more than an ordinary statute can 
arbitrarily cede away any one right of a State or of any citizen 
of a State. And in the Passenger Cases (7 How. 283) Chicf 
Justice Taney, in his dissenting opinion, lays down the doctrine that 
“ any treaty authorizing the introduction of any person or description 
of persons [within its borders] against the consent of the State 
would be an usurpation of power which this court could neither 
recognize nor enforce.” ‘TI had supposed,” he adds, “ this question 
not now open to dispute.” 

In apparent inconsistency with these declarations is, however, the 
fact that, in a number of instances, treaty provisions with reference 
to State concerns not subject to congressional regulation have been 
upheld by the Supreme Court. Thus, especially, the treaty right 
of aliens to inherit and hold lands, State laws to the contrary 
notwithstanding, has been upheld. In a number of instances, also, 
State laws with reference to matters ordinarily within State cogni- 
zance have been held void when in conflict with existing Federal 
treaties. Examples of this are laws denying the rights of the alien 
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to be employed by contractors upon public works or to be employed 
by private corporations. In the famous Queue Case, decided in 
1879 (5 Sawyer, 552), a California law was held void by Justice 
Field on circuit as in violation of rights secured by treaty to 
alien Chinese resident in the United States. These are examples, 
though not with reference to very important matters, in which 
Federal regulation by treaty has been upheld, when congressional 
legislation upon the same subjects would not have been. 

How, now, are we to harmonize these declarations that the re- 
served rights of the States may not be infringed by the treaty- 
making power with the fact that, in specific instances, the invasion 
of these rights has been upheld ? 

Essentially speaking, the two positions thus absolutely stated can 
not be harmonized. There is no principle that can be stated which 
will bring the dicta quoted into consonance with the decisions re- 
ferred to. Either the dicta denying to the treaty-making power 
the right to infringe State rights are wrong, and must be abandoned, 
or the decisions upholding such infringement were improper, and 
will not be followed in the future. 

The author of this paper is convinced that the obiter doctrine 
that the reserved rights of the States may never be infrnged upon by 
the treaty-making power will sooner or later be frankly repudiated by 
the Supreme Court. In its place will be definitely stated the 
doctrine that in all that relates to matters of international rights and 
obligations, whether these rights and obligations rest upon the gen- 
eral principles of international law or have been conventionally 
created by specific treaties, the United States possesses all the 
powers of a constitutionally centralized sovereign state; and there- 
fore that when the necessity from the international standpoint arises 
the treaty power may be exercised, even though thereby the rights 
ordinarily reserved to the States are invaded. 

The writer of this paper is led to the belief that this will be the 
position finally and affirmatively taken by our judiciary from a 
review of the manner in which, in the past, in every instance in 
which it has been necessary to endow the Federal Government with 
a power in order that its national supremacy, and its administra- 
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tive efficiency, might be preserved the Supreme Court of the United 
States has found the means to do so. 

By a long series of opinions, one after another, the attempts of 
the States by legislation or otherwise to deny or in any way to 
interfere with the exercise of powers essential to the Federal Gov- 
ernment as the agent of a constitutionally sovereign state have been 
defeated by the Supreme Court. During a four years’ civil war 
the National Government was able to exercise all the authority of an 
autocratic power in preserving its existence. And after the termi- 
nation of that struggle the Federal judiciary refused to interfere 
with the extraordinary measures which the exigencies of the recon- 
struction period seemed to demand. 

Since the close of the civil war the theory of a sovereignty divided 
between the nation and its constituent Commonwealths has found 
few to do it reverence. National sovereignty has been acknowl- 
edged in theory as well as in fact. During the last twenty-five 
years, starting with this national sovereignty as an accepted fact, 
constitutional development has been in the direction of endowing 
the Federal Government with administrative powers adequate for 
the accomplishment of the purposes for which it is acknowledged to 
exist. Thus, in a remarkable series of instances, not only have 
Congress and the Supreme Court broadened the interstate commerce 
powers of the General Government, but in an equally striking line 
of decisions the courts have recognized in Federal executive offi- 
cials the existence of spheres of administrative discretion the extent 
of which would have startled constitutional jurists of but a genera- 
tion ago. 

In these cases the Supreme Court has frankly argued that where, 
for the efficient performance of the administrative duties laid upon 
the General Government, it is necessary that an administrative 
order should take the place of a judicial process, the private rights 
of person and property are not to be allowed to stand in the way. 
In Murray’s Lessee v. Hoboken (18 How. 272) it was held that 
an administrative officer could fix finally, without judicial review, 
the amount due the Government from a public official, and collect it 
by a distress warrant. 
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In Springer v. United States (162 U. S. 586) the power of the 
Government to collect a tax by a warrant issued by the collector was 
upheld. In Smelting Co. v. Kemp (104 U. S. 636) the adminis- 
trative decision of the United States Land Office was held final as to 
the facts within its statutory jurisdiction. 

The power of the Postmaster-General to exclude from the postal 
service the mail of concerns whose business he deems fraudulent has 
been sustained, though by statute the right of judicial review is 
denied, the Supreme Court saying: “If the ordinary daily trans- 
actions of the Departments which involve an interference with pri- 
vate rights were required to be submitted to the courts before action 
was finally taken, the result would entail practically a suspension 
of some of the most important functions of government.” (Public 
Clearing House v. Coyne, 194 U. S. 497.) In Bartlett v. Kane 
(16 How. 263) the court refused to examine the correctness of an 
appraisement by an administrative officer of property for taxation, 
saying: “The interposition of the courts in the appraisement of 
importations would involve the collection of the revenues in inex- 
tricable confusion and embarrassment.” Finally, and most extreme 
of all, with regard to the exclusion of aliens, it has been held that an 
administrative officer may decide finally, and even without taking 
testimony, whether or not a person claiming to be a citizen of the 
United States is in fact such, and therefore entitled to enter this 
country. (United States v. Ju Toy, 198 U. S. 253.) This de- 
cision Justice Brewer, in his dissenting opinion, characterized as 
“appalling; ” but there is little chance that its doctrine will be 
disturbed in subsequent cases. 

In a manner similar to that in which the National Government 
has thus by Congress and the Supreme Court been equipped with 


the powers necessary for the efficient performance of the adminis- 


trative duties which modern industrial and commercial conditions 
have thrown upon it, the Supreme Court has, upon simple ground of 
necessity, sanctioned the exercise by the Federal Government of 
powers requisite to meet the problems assumed by it in the im- 
perialistie policy upon which it has entered since the Spanish war. 

In De Lima v. Bidwell (182 U. S. 1) the power of the United 
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States over its dependencies was declared to arise, not out of the 
territorial clause, but from the necessities of the case and from the 
inability of the States to act on the subject.” In Hawaii v. Man- 
kichi (197 U. S. 218), upon:similar grounds of expediency, the 
right to jury trial was asserted not to extend to Hawaii, although by 
joint resolution Congress had declared that all local laws incon- 
sistent with the Constitution of the United States should have no 
force. In Downes v. Bidwell the majority justices, Brown ex- 
cepted, argue at length the practical necessity of conceding to the 
General Government the power of annexing foreign territory without 
incorporating it into the United States. 

Upon the same grounds of expediency and practical necessity 
the Supreme Court, in United States v. Kagama, has sustained the 
continued exclusive control of the Federal Government over the 
Indians, even though their tribal autonomy is no longer respected by 
Congress. 

Thus, in short, we see that from the beginning the General Gov- 
ernment has been construed to possess all those powers the exercise 
of which are essential to its national sovereignty and to its adminis- 
trative efficiency as such. 

So, likewise, starting from the premise that in all that pertains 
to international relations the United States appear as one nation, 
the Supreme Court has deduced corresponding powers. It has de- 
clared that the United States may punish the counterfeiting in this 
country of the securities of foreign countries, upon the ground that 
otherwise we might find ourselves in international difficulties. It 
has authorized the annexation by statute of unoccupied territory — 
the Guano Islands — because other sovereign states possess this 
power. This, indeed, was the only basis upon which this act could 
be justified, for clearly it was not an act performed under either 
the treaty-making or war powers. It has sanctioned the power of 
the United States to establish in foreign countries judicial tribunals 
which are not bound by the constitutional limitations under which 
other Federal courts operate. It has warranted the United States in 
leasing and administering foreign territory. It has asserted the 
right of our Government to expel undesirable aliens from our midst 
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and to refuse them admission to our borders. Extradition and 
trade-mark treaties have been accepted without question. 

These illustrations furnish sufficient warrant for saying that it 
is now an established principle of our constitutional law that the 
supreme purpose of our Constitution is the establishment and main- 
tenance of a state which shall be nationally and internationally a 
sovereign body, and that all the limitations of the Constitution, 
express and implied, whether relating to the reserved rights of the 
States or to the liberties of the individual, are to be construed as 
subservient to this one great fact. 

We are thus led to the conclusion that, in addition to the two 
generally recognized constitutional sources of Federal power, namely, 
the express grants of authority in the Constitution and the powers 
implied in these express grants, there is a third source, whence, in 
case of need, Federal authority may be obtained. This third class 
of powers may be described as those derivable directly from the 
fact that the United States is, with reference to its own citizens 
and its constituent Commonwealths, a fully sovereign national 
State, and, with reference to other States, a political power equipped 
with all the authority possessed by other independent states. 

In a number of instances the Supreme Court has explicitly stated 
and applied this principle of construction. 

Almost a hundred years ago Marshall declared that it was not 
necessary for the Federal Government to trace back every one of 
its powers either to express grants or to powers ancillary to them. 
In Cohens v. Virginia (6 Wh. 414) he said: “ It is to be observed 
that it is not indispensable to the existence of every power claimed 
for the Federal Government that it can not be found specified in the 
words of the Constitution, or clearly and directly traceable to some 
one of the specified powers. Its existence may be deduced fairly 
from more than one of the substantive powers expressly defined, or 
from them all combined. It is allowable to group together any 
number of them and to infer from them all that the power claimed 
has been conferred.” And later in the same opinion he says: 
“ And it is of importance to observe that Congress has often exer- 
eised, without question, powers that are not expressly given no? 
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ancillary to any single enumerated power.” Powers thus exercised 
are what are called by Judge Story, in his Commentaries on the 
Constitution, resulting powers, arising from the aggregate powers 
of the Government. 

In the Legal Tender Cases (12 Wall. 457) Justice Bradley, after 
adverting to the national character of the General Government, said: 
“ Such being the character of the General Government, it seems to be 
a self-evident proposition that it is invested with all those inherent 
and implied powers which, at the time of adopting the Constitution, 
were generally considered to belong to every government as such, and 
as being essential to the exercise of its functions.” 

In United States v. Jones (109 U. S. 515) the power of eminent 
domain was declared to be possessed by the United States as an 
“incident of sovereignty,” and because it “ belongs to every inde- 
pendent government.” 

In Mormon Church v. United States (136 U. S. 1) “ the power 
to make acquisitions of territory by conquest, by treaty, and by 
cession ” was declared to be possessed by the United States, not from 
any express or otherwise implied power, but because these are “ 
incident of national sovereignty.” 

In Fong Yue Ting v. United States (149 U. S. 698) “ the right 
to exclude or expel all aliens, or any class of aliens, absolutely or 
upon certain conditions in war or in peace,” was declared to belong 
to the United States as “‘ an inherent and inalienable right of every 
sovereign and independent nation, essential to its safety, its inde- 
pendence, and its welfare.” And the court adds: “The United 
States are a sovereign and independent nation, and one vested by 
the Constitution with the entire control of international relations, 
and with all the powers of government necessary to maintain that 
control and to make it effective.” 

Reasoning from these decisions, and guided by analogy drawn 
from the manner in which in all necessary cases the national sover- 
eignty and the administrative efficiency of the General Government 
has been sustained, we are amply justified in the belief that the 
Supreme Court, when occasion arises, will find no difficulty in grant- 
ing to the treaty-making power of that Government adequate author- 
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ity to regulate all proper matters of international agreement, what- 
ever may be the reserved rights of the States or the guaranteed 
privileges of the individual. If neither of these have been allowed 
to stand in the way of the national sovereignty and the administra- 
tive efliciency of the United States Government, it is not to be 
believed that they will be permitted seriously to hinder that Gov- 
ernment in the exercise of its international functions. 

Assuming, then, that the reasoning which has gone before is 
correct, it may be asked: Are we led to the conclusion that, in 
extent, the treaty-making power is without constitutional limits, and 
may it be predicted that in no conceived case will the Supreme Court 
hold void of legal force a treaty duly entered into by the treaty- 
making power? This question may be answered in the negative. 
As pointed out at the beginning of this paper, there undoubtedly 
are limits to the extent of the treaty-making power which the Supreme 
Court may be expected to recognize and apply. 

It is true that all of the dicta that were quoted are obiter in that 
in no instance were they applied to hold a treaty provision void; yet, 
when we find the statement so positively asserted, and so many 
times repeated, we may, I think, take it as established. 

If, however, as we have seen, individual rights and the reserved 
powers of the States may, upon occasion, be sacrificed to the treaty- 
making power, under what circumstances, and according to what 
principle, may we expect these limitations to be imposed? Briefly 
speaking, the answer to this question is that the degree of the neces- 
sity will measure the extent of the treaty-making power. 

Just as the courts recognize that there are limits to the military 
power of a commander of an armed force, not only under martial law, 
in time of peace, but in time of war; that, in similar wise, the police 
powers of the States and of the nation are not susceptible of purely 
arbitrary exercise; that, in both cases, absolute necessity, actual or 
fairly presumed, alone will justify the violation of civil rights of 
person and property — so, with reference to the treaty-making power, 
where the international agreements entered into by it relate to 
matters ordinarily reserved to the States, the necessity, from the 


standpoint of the international peace and welfare of the United 
14 
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States, when made apparent, will control. The more pronounced the 
infringement upon the reserved spheres of the States, however, the 
more urgent must this international necessity be shown to be. But 
it must be admitted that should an extreme necessity arise, there is 
no reserved right of the States or, it may be added, of individuals 
which can or, it may be predicted, will be allowed successfully to 
resist the treaty-making power. 

The principle which has been stated that to be constitutionally 
valid a treaty must have reference to a subject properly a matter for 
international agreement, and furthermore, that if it provide for the 
regulation of a question falling within the ordinary legislative com- 
petence of the States, it must be justified by the needs and conven- 
ience of the United States as an international power — this principle 
excludes from the Federal treaty-making power the authority to 
disregard those prohibitions of the Constitution, express and implied, 
which are directed not to Congress but to the National Government 
as a whole. 

It is scarcely to be conceived that the treaty-making power will 
ever make the attempt, but should it make the attempt to override 
these prohibitions, or to alter the distribution of powers provided for 
in the Constitution, or in any way to change the general character 
of the governmental polity by that instrument created, it may be 
expected that the judiciary will interpose its veto. The treaty- 
making power in all its fullness is granted that the National Gov- 
ernment may be preserved, to be efficient for the purposes for which 
it is created, not that it may be destroyed or changed in essential 
character. 

It is a principle of international law that treaties between nations 
should be executed with wberrima fides. Undoubtedly, however, our 
courts, in construing a treaty which infringes upon the ordinary 
reserved rights of the States, will, when possible, so interpret it as to 
minimize so far as possible the extent of this infringement. And, 
undoubtedly, the treaty-making power itself will, when possible, 
refrain from entering upon treaties which will trench upon the 
States’ reserved powers, and will, in the future, take extreme pains 
so to word international agreements as to render impossible an inter- 
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pretation by the other signatory parties which will give to them 
this effect. This caution the recent Japanese school question in 
California will suggest. But in any case, the Supreme Court will 
be exceedingly loth to deny legal validity to a treaty provision. For 
it does not need to be observed that, though by holding a treaty pro- 
vision unconstitutional that provision is denied legal validity in 
this country, the United States is not thereby released from its 
obligation under it to the other signatory powers, and the result is, 
necessarily, a breach of our covenant with those powers. The same 
of course would be true should Congress refuse to pass the legislation 
necessary for putting a treaty into full force and effect, unless, 
indeed, as is sometimes done, it were provided in the treaty itself 
that it was not to go into effect unless, and until, the necessary 
legislative assistance was obtained. 

In closing this paper may it be said that it has not been the 
purpose of the speaker to state the doctrine which in his judgment 
should guide the Supreme Court were it to approach the subject as 
an entirely new proposition. Rather the aim has been to point out 
the position which, as judged by its previous decisions, that tribunal 
may confidently be expected to take in the future. As Spinoza says 
in his Tractatus-Politieus, “I have labored carefully not to mock, 
lament, or execrate, but to understand.” 


The Cuarrman. The last address will be by Arthur K. Kuhn, 
of the New York Bar. 


ADDRESS OF ARTHUR K. KUHN, ESQ., 
OF NEW YORK, N. Y. 


Mr. President and Gentlemen: I will be very brief in my re- 
marks. It almost seems presumptuous on my part, after the entire 
subject has been so ably covered by those who have already spoken, 
to add anything at all; but I desire to address myself to one single 
point which seems to me to be the crux of the whole matter. 

I am of that number who believe that all of the treaty-making 
power which was vested in the people (or in the States, if you 
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prefer) at the time of the adoption of the Constitution was dele- 
gated to the Federal treaty-making organs — President and Senate — 
and that no residue of sovereignty was reserved in the States. 

It does not follow from this, however,:that the exercise of the 
power must of necessity be unlimited, but simply that the power is 
not limitable by anything that the States may do to impair rights or 
privileges of aliens granted by treaty. 

Our President, in his lucid address this morning, intimated that a 
colorable exercise of the treaty power could not stand, while the 
opponents of the general view which he takes ask where are you 
going to draw the line? who is to be the judge of what is real and 
what is colorable? The point I urge is that as between the States 
and the treaty-making organs the latter must be the sole judges of 
what is proper. The protection to the nation (which I admit might 
prove insufficient in an extreme case) lies in political checks alone. 
That was precisely the situation as it existed in Great Britain at the 
time of the adoption of the Constitution and which the delegates to 
the Constitutional Convention must have contemplated when they 
vested all of the power to make treaties in the President and the 
Senate. 

The inglorious — I had almost said “ perfidious ” — sale of Dun- 
kirk to the French effected by Lord Clarendon in the seventeenth 
century resulted in his impeachment. The same result was reached 
in respect to Lord Danby for his connection with the treaty between 
Charles II and Louis XIV by which the allies of Great Britain, the 
Dutch, were deserted for a pecuniary consideration. The validity 
of the treaties was never called in question. In other words, though 
the treaty organs acted ultra vires and had no right so to act, yet 
they had the power so to act, and the nation held itself bound by the 
action of its agents. 

So with us. When the President and Senate regularly pass a 
treaty with a foreign nation, our faith and credit have been irrevoca- 
bly pledged, and if the treaty was internationally a proper subject 
of treaty making between nations the United States, over against its 
cocontractor, is bound. Qui facit per alium facit per se. 

My point, therefore, is that so far as foreign nations are con- 
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cerned the limitation is institutional and not constitutional in 
the narrower sense. I believe it was this which Hamilton had in 
mind in one of his letters to the first President of the United States 
when he said (Works, Vol. VII, p. 118): 

There are no express limits to the treaty-making power, and it was 
a reasonable presumption that it was meant to extend to all treaties 


usual among nations and so to be commensurate with the variety of 


exigencies and objects of intercourse which might occur between 
nation and nation. 


The Cuarrman. Gentlemen, I do not think we are so wearied but 
that we can hear a little more. It is possible to make a good point 
in three minutes, but under the rule I can not allow you more than 
five minutes. Now, the subject is open for general discussion, 
under those limitations, for a brief period. 


REMARKS BY EVERETT P. WHEELER, ESQ., 
OF NEW YORK CITY. 


I should like to add just one point to what has been said. It has 
been shown, has it not, by the express language of the Constitu- 
tion, that a treaty is the supreme law of the land. The question 
has been raised — and it has been raised in Great Britain and in 
other countries as well as here — how are you going to enforce the 
treaty without an act of Congress ? 

It seems to me you do not need an act of Congress to enforce a 
treaty. A treaty is law. It is the duty of the President to enforce 


that law, as much as he is required by his oath to enforce any other 
law. 





Then, if the matter is subject to become a suit at law the courts 
should enforce it. It needs, in short, no act of Congress to give 
validity and efficacy to rights granted by treaties. The only hiatus 
in the argument is with reference to criminal infractions of treaties, 
and inasmuch as our courts have always held there is no common 
law of the United States with reference to criminal offenses, I think 
it must be conceded that an act of Congress would be necessary in 
order to make a violation of a treaty by a criminal act an indictable 
offense in the courts of the United States. 
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In connection with the British treaty of 1794, Fisher Ames, in 
his great argument on that treaty which he made in the House of 
Representatives in 1795, demonstrated that it was the duty of the 
House of Representatives, as well as of the Senate, to pass any 
act that might be necessary to carry it out. It was argued there 
that Congress was not bound to make the appropriation called for 
by that treaty, and Fisher Ames convinced the House of Repre- 
sentatives that it was the duty of the House to do it, and they did it. 

I submit, with great confidence, in view of the express language of 
the Constitution, that in cases where the violation of the treaty may 
be a criminal act, Congress ought to provide by statute for indictment 
and punishment by Federal courts, and then you have the gap 
filled, and you enable this Government to discharge its obligation to 
foreign nations. Unless you do that you are not fully entitled to 
become a member of the international brotherhood. 


The CHarrman. Mr. Wheeler will remember the case of one 
treaty, at least, of the United States which was ratified by the Senate 
and proclaimed by the President, but which never went into opera- 
tion because Congress would not legislate upon the subject. 

Mr. Wueeter. I remember it with shame. 

The Cuarrman. That was the reciprocity treaty with Mexico. 

Is there any further comment? The States’ rights people have not 
been heard very much to-night. 

The Secretary desires me to remind you again that tickets for 
the banquet can be had at the library as you go out. 

T also have the pleasure of announcing that the meeting to-morrow 
morning at 10 o’clock will be presided over by the Secretary of 
Commerce and Labor, Oscar S. Straus, one of our Vice-Presidents. 

The morning meeting will conclude the presentation of papers for 
public discussion. There is to be a reception by the President at 
2 o’clock. 

The Secretary informs me that tickets for the President’s reception 
can be obtained in the library. 

The meeting will stand adjourned until 10 o’clock to-morrow 
morning. 
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MORNING SESSION 
April 20, 1907 


The meeting was called to order at 10 a. m., Hon. Oscar S. Straus 
in the chair. 


The Cuarrman: The subject for this morning is, “ The Second 
Hague Conference and the development of international law as a 
science.” As this is the first meeting of the American International 
Law Society I am requested to give you an outline of its origin and 
growth. 


THE GROWTH OF THE SOCIETY 


A little over a year and a half ago, in the spring of 1905, there 
happened to be a very large gathering at the Mohonk Conference. 
It was an extraordinarily large meeting, and there were present an 
unusually large number of members who were interested in inter- 
national law. The idea of establishing an American Society of 
International Law had been in the minds of some of us for years 
past, but there was some hesitation and doubt whether a society such 
as this would find acceptance with a sufficiently large number who 
felt an interest in international law to justify the effort to form 
such an organization. The initiative was taken by Dean Kirchwey 
and Prof. James B. Scott, of Columbia University. They saw the 
opportunity and promptly availed themselves of it to carry into 
effect this idea of forming an American International Law Society. 
They selected from the men who attended the Mohonk Conference 
some thirty or forty, and asked them to meet in one of the rooms for 
the purpose of discussing the advisability of forming such an organi- 
zation. The meeting took place in one of the rooms of the hotel, 
and a committee was appointed for the purpose of devising plans 
for organizing the Society. This was followed by a meeting held 
on December 9, 1905, in the city of New York, at which time a 
prospectus of the Society was drafted, as well as a constitution. In 
the meantime, a number of gentlemen had been invited to join the 
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Society and a second meeting was held in the city of New York on 
Friday, January 12, 1906, when the constitution was adopted. It 
was felt that an American Society of International Law would not 
only have a great influence in spreading a knowledge of the princi- 
ples of the law of nations and in furthering thereby the cause of 
peace, but that a great advantage would be derived if a journal were 
published devoted to this special subject. While there are several 
journals in foreign languages devoted to international law, there was 
no such journal published in the English language. I need not 
remind you that our country has from the beginning taken an ad- 
vanced step in international law, and has contributed much to broad 
and enlightened views on international questions. The United States 
by reason of its position, free from the turmoils of European nations, 
was from the beginning favorably placed to advance the principles 
of international law free from entangling relations and based upon 
the ideals of justice and law. The decisions of our Supreme Court, 
beginning with the master mind of Marshall and followed by our 
great text-writer Wheaton, were regarded, and justly so, among the 
greatest contributions to the science. There were many reasons why 
we should have an American Society of International Law. That 
others have thought so is not only evidenced by this splendid gather- 
ing, but by the fact that we already have on our rolls a membership 
list of 525, which promises to grow even more rapidly in another 
year than it has in the past. It was believed best to throw the doors 
of admission for membership into the Society wide open, for the 
reason that the interest in international law was not confined spe- 
cifically to lawyers and to students of international law, but to men 
of all classes who take an interest in public affairs, as well as to 
those interested in shipping and in commerce in its broader sense. 
In no country in the world are matters affecting public interest more 
generally participated in than in our democratic Republic. Many 
questions of a public nature, which in other countries are thought 
of and discussed almost exclusively by public officials and by special 
students of public affairs, are studied and discussed by the great 
mass of educated citizens in this country. 

The first number of the quarterly has appeared, and I think you 
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will agree with me in saying that its appearance is most creditable, 
and its contents of the highest order. The standard which has been 
so admirably set your board of editors is determined to maintain 
and even advance upon. Under the authority vested by the Execu- 
tive Committee in this board a contract has been entered into with 
one of the leading law-publishing houses of the country for the 
publication of the Journat upon a fixed and satisfactory basis for 
the next ten years. 


NEUTRAL OBLIGATIONS 


The United States has been foremost in advocating a broad accepta- 
tion of neutral rights. The next Hague conference has been charged 
to take up this subject. I desire in this brief introductory to 
emphasize another side of this subject which I deem of even greater 
importance than neutral rights, namely, neutral obligations. Why 
should a nation be permitted to go to war to collect a debt at the 
mouth of a cannon when that same nation will not allow its own 
subjects to collect debts from one another with swords and pistols ? 
The casuistry of international pettifogism has whittled down the 
principles of international law. Neutral rights have been expanded 
in the interest of greed, and neutral obligations have been cramped 
and distorted, so that as the law stands now neutral nations may not 
sell ships of war, arms, and ammunition to belligerents, but the sub- 
jects of neutral nations may. Neutral nations may not grant loans 
or subsidies to belligerents, but the banker subject of neutral nations 
may. The doctrine recognized under all system of law — qui facit 
per alium facit per se — does not apply to international relations 
because international relations still carry the taints of unmoral 
precedents and piratical plunder. I have emphasized these ideas 
recently before the Peace Congress in New York, but take this 
opportunity of referring to them here, for I am convinced that far 
more important than the limitation of armaments is the enlargement 
of neutral obligations, so that no nation shall permit its subjects to 
supply to belligerents the power to make or to commence war by 
loans of money which under our modern conditions can be readily 
converted into fighting force. The limitation of armaments is an 
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effect; not a cause. Limit the borrowing power of a nation, 
especially in war, and you certainly limit the duration of a war and 
you lessen the readiness of nations to go to war, for war under 
modern conditions is largely a question of money when single battle- 
ships cost ten million dollars and over. It doubtless will be found 
impracticable at the next Hague conference to arrive at any con- 
clusion regarding the limitation of armaments, while it will not be 
found impracticable to agree upon the principle that the lending of 
money directly or indirectly by neutrals, as well as the subjects of 
neutrals, to belligerents shall be regarded as a hostile act. 

The international trade of the world has reached the enormous 
figure of twenty-six thousand million dollars. The growth in the 
last twenty-five years has been enormous, and aside from its being 
the index of prosperity it also indicates the growth of international 
mutuality upon which international trade rests. This means that 
the nations are being drawn closer and closer together, and there- 
fore are more and more interested in the welfare of each other and 
in the peace of the world. 

If war is made too comfortable for neutral nations they will not 
feel so deeply interested in its prevention, and it seems to me the 
more uncomfortable and disadvantageous war is for neutral nations 
the more likely are they to be enlisted in the interest of maintaining 
peace. 

I now have the pleasure of introducing to you as the first speaker 
of this morning’s session a former Attorney-General of the United 
States and one of the most distinguished of our great Secretaries of 
State, the Hon. Richard Olney. 


ADDRESS OF HON. RICHARD OLNEY,} 
OF BOSTON, MASS. 


Mr. Chairman and Gentlemen of the Society: In his letter ask- 
ing me to make the opening address this morning, the Secretary of 
the Society describes the topic as “ The Second Hague Conference 
and the development of international law as a science.” 


1This address was published in THe AMERICAN JOURNAL OF INTERNATIONAL 
Law, I:418. 
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There is certainly nothing small and narrow about this text for 
a discourse, while at first blush it would seem to be made up of two 
parts not particularly related. Any impression of that sort is 
dispelled, however, by a little reflection. 

Conferences between states, indeed, are not only suggestive of the 
lines upon which international law as a science may be expected to 
develop, but are among the most efficient means to that end. It is 
an essential preliminary to wise law-making to inquire to whom the 
law is to apply, and by whom it is to be applied. There was a stage 
in the history of international law when both these questions could 
be easily answered. While Rome was practically mistress of the 
world under the Czsars, they both determined what should be the 
relations to each other of the various political communities under 
the Roman rule, and, if occasion arose, made their edicts operative 
by the use of the necessary force. After the Caesars the Holy 
Roman Empire and the Papacy exercised more or less completely the 
same prerogatives until, with the advent of the Reformation, the 
old order of things passed away and a period of lawlessness followed 
during which international affairs seemed to be at the mercy of the 
strongest power concerned. It was succeeded by modern interna- 
tional law, so-called, of which Grotius is hailed as the father; for 
whose basis was taken the absolute independence and equality of 
states, and for whose rules the precepts of what is called the law of 
nature. These precepts were deemed to be founded in right reason 
and sound morals, were declared to be immutable, and were held to 
be instinctively recognized by all rational creatures and consequently 
to subject any offender against them to the just condemnation of 
mankind. 

In point of pure theory and except as affected by usage or treaty, 
international law to-day consists of the precepts of the law of nature 
and is applicable to sovereign states which are absolutely equal and 
recognize no superior. It has often been argued that rules of con- 
duct without a designate enforcer are not so much laws as exhorta- 
tions; also that the precepts of the so-called law of nature are often 
nebulous in kind and uncertain in application and vary in different 
epochs and under diverse conditions. It is the principle of the 
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absolute equality and independence of states, however, to which I 
ask your attention for a few moments. It means of course equality 
of rights and not of power. It is a principle which is simple in 
statement and easy to understand — which prima facie seems to be 
founded in right reason and calculated to be just and equitable in its 
working. Yet, while all this may be theoretically true of the prin- 
ciple of state equality, so much irreconcilable with it has been done 
within the last hundred years that its continued assertion seems to 
be an anachronism and a mistake. A crowd of international inci- 
dents goes to prove the principle to be one almost more active and 
better known in its breach than in its observance. Greece cut off 
from Turkey and erected into a separate Kingdom with its integrity 
guarantied; Belgium carved out of Holland as an independent 
Kingdom and its neutrality secured; Switzerland declared to be per- 
petually neutral and its soil to be inviolable; Egypt, with its over- 
lordship of the Porte and its English occupation; the Crimean War; 
the Treaty of Paris of 1856; the Treaty of Berlin of 1878; the 
Suez Canal; Japan and the comparatively barren results of her 
victory over China; Venezuela and her arbitrations, territorial and 
pecuniary; Morocco and the Algeciras Conference — these are only 
some of the more prominent occurrences which demonstrate that the 
principle of the equality of states, while by no means a glittering 
generality, can not always be counted upon as a working rule. Its 
great value should consist in its protection of small and weak states — 
the great powers being competent to assert and maintain their 
equality without its aid. But it is in just the cases of inferior states 
that the principle has been markedly inoperative, so that, regarded 
as part of international law, the principle of state equality is found 
to work where its working might be dispensed with and not to work 
where its working might be most confidently looked for. 
International law will hardly make much progress in the way of 
scientific development so long as there is doubt as respects one of 
its basic principles — so long as it continues to lay down a rule 
which, however plausible in theory, conflicts with the practice of the 
most civilized and enlightened states, and, if obeyed, would have 
inhibited and prevented numerous important international transac- 
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tions which are universally acknowledged to have been wise in con- 
ception and beneficent in operation. It is necessary, therefore, to 
consider whether there must not be a material modification of the 
supposed hard-and-fast rule that every state is the equal of every 
other and is without a superior entitled to interfere with its absolute 
freedom of action. If there must be such modification, how are we 
to arrive at it and what is it to be? The method of approach is, I 
think, obvious. Just as the best municipal law is a growth from 
the characteristics, habits, traditions, and environment of the people 
to whom it applies, so it is from the established usages and practices 
of the great nations of the earth that we must evolve the necessary 
limitations of the rule of absolute state equality. So far as the 
rule is concerned, in what direction is the civilized world moving and 
towards what goal? It is clearly proceeding from individualism to 
collectivism — in the direction of qualifying the right of a state to 
live unto itself alone and be a law unto itself alone by insisting upon 
its rights and duties as a member of the society of states. It will 
be remembered that along with the theory of a law of nature known 
to and binding upon all men went the companion theory of a state 
of nature. In this state of nature a human being was conceived of 
as alone in the world, and rights and obligations founded on that 
fiction were imputed to him. The same twin theories applied to 
nations are responsible for the idea of a state in complete isolation 
and only amenable, like an individual similarly situated, to the so- 
called law of nature. But as with an individual in this imaginary 
solitude, so with a state—any theory of rights and obligations 
founded on it is unreal and deluding. Man has always been a 
member of human society as a state has always been a member of 
an international society — facts which must be reckoned with in 
both cases if rational rules are to be laid down for the practical con- 
duct of the affairs of either men or states. The ever-increasing 
realization of this truth by civilized states furnishes the clue to the 
direction in which they are advancing, and to the modification to be 
made of the principle of the absolute equality of states. In place of 
it, it is probable that the equality predicated of states in the future 
will be assimilated to that of the individual under every enlightened 
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form of government and, however unqualified in general, wili be held 
to be an equality which, in fitting and special cases, must be sub- 
ordinated to the welfare of the community of states generally. In 
this connection and for present purposes, savage tribes and scattered, 
nomadic, and casual collections of men may be disregarded. Organ- 
ized political communities are the units composing the society of 
civilized states, and each is a member because it must be. Its mem- 
bership is compulsory because every such state, whether in terri- 
torial contact with another or otherwise, finds itself in some sort 
of relations with every other. Those relations may be friendly or 
hostile; may spring from racial sympathy or racial antipathy, from 
the acceptance or the rejection of a particular religious faith, from 
identity or from diversity of commercial interests; and may be of 
all degrees of intimacy or remoteness. In modern times the number 
and nearness and complexity of such relations have been infinitely 
increased by facilities for intercourse and interecommunication which 
have gone far to annihilate time and space and have largely reduced 
the importance of geographical location. But, just as these relations 
compel nations to recognize each other as members of an inter- 
national society of states, they in like manner compel recognition of 
the necessity of rules by which such relations shall be regulated. The 
vital question is what rules and by whom determined? It is im- 
possible to suggest any other author of such rules than the associated 
states themselves. No human power superior to them exists, and 
could they be reasonably expected to act with unanimity, the problem 
would be solved. Rules upon which all states are united assume the 
shape of genuine international laws, since what all agree to all may 
be relied upon to enforce. But unanimity among states as to inter- 
national rules, while it has been achieved in various instances, can be 
expected only after their justice and value have been sufficiently 
tested by time and experience. Nor would anything be gained by 
proposing that they be made by a majority of all the states of the 
international circle or even by two-thirds or three-quarters of them, 


since in each ease the most important interests of a great empire 
might be placed at the mercy of an insignificant state having little 
or no concern with the substantial questions involved. For a like 
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reason, infinitely strengthened in force by its comparative weakness, 
a small state may justly object to the determination of international 
rules by the action of any less than the whole number of states. It 
seems to be indisputable, therefore, that the development of inter- 
national law, while sure unless the wheels of human progress are 
to be reversed, is inevitably slow and is likely to be measured by 
steps which may succeed one another at long intervals. A seeming 
but not real exception to the proposition that the practically unani- 
mous consent of civilized states is the basis of genuine international 
law should not fail to be noticed. Though the world is not wide 
enough to prevent states the remotest from each other in space and 
distance being brought into close relations, it is yet so wide that 
international controversies often arise which are local or limited in 
their nature and in which only a group of states have a substantial 
interest. In a variety of such instances long established practice 
seems to sanction the conclusion that the particular group eoncerned 


may settle such controversies without consulting the whole inter- 


national circle whose tacit acquiescence is to be regarded as the 
equivalent of express consent. The group which settles the question 
constitutes itself the common superior by which the law of the group 
is both manifested and enforced. Not to cite instances unneces- 
sarily, the concert of Europe in its dealings with the many vexatious 
problems which comprise what is known as the “ Eastern question ” 
furnishes the most conspicuous illustration in point. It has sub- 
sisted for many years and, while its proceedings may not always 
have been the wisest and certainly have at times been severely criti- 
cised, its existence and general policy have on the whole been de- 
eidedly influential for good — have tended to avert great continental 
wars and to promote the best interests of civilization generally. In 
this particular instance, as in others in which the ascertained and 
collective will of all civilized states overrides the will of any recal- 
citrant state, the underlying and justifying principle is the general 
welfare — is the greater good of the greater number — is the best 
interests of Europe as a whole compared with those of a single state 
or of a few states. That the justification may be satisfactory and 
may be recognized as such, the end should be honestly aimed at, 
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should be pursued by reasonable and appropriate means and with 
all practicable regard to the interests and sentiments of states and 
nationalities, and should be incapable of challenge as merely veiling 
schemes of selfish aggrandizement. It has not been uncommon to 
treat the predominance of the European concert and the American 
primacy of the United States under the Monroe Doctrine as things 
of substantially the same nature. But, except as the United States 
and the European concert each outclass all probable antagonists of 
their respective policies in point of military strength, there is no 
real resemblance. The European concert practically takes charge of 
the international relations of certain smaller states and of their 
domestic affairs to the extent required by such international rela- 
tions. The United States under the Monroe Doctrine has never 
undertaken and does not now undertake anything of that sort. So 
much of the Monroe Doctrine as touches the colonization of the 
American continents being eliminated, what is left of it and all 
that is pertinent to our times is that the United States will resent 
and resist any attempt by a European power to conquer the territory 
or violate the political independence of any American state. The 
United States and its Monroe Doctrine, therefore, differ from the 
European concert and its control of other European states in the 
most vital respects. The United States under the Monroe Doctrine 
assumes no protectorate over any other American state; attempts no 
interference with the external any more than with the internal affairs 
of such a state; asserts no right to dictate the domestic or the foreign 
policy of such a state; and claims no right to use force in the affairs 
of such a state except as against its enemies and to aid it in defending 
its political and territorial integrity as against European aggression. 
Such an attitude by the United States towards other American states 
is necessarily approved and welcomed by them; it may render them 
the greatest possible service and can not do them injury; it requires 
no consent from them because, even if prompted by an enlightened 
view of United States interests, it confers upon other American states 
most important benefits and advantages without cost to themselves, 
pecuniary or political. Within a comparatively short time other 
doctrines have been officially and nonofficially advanced which, though 
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without any real likeness to the Monroe Doctrine or any such raison 
d’étre as the Monroe Doctrine, have been given prestige and cur- 
rency by being described as the Monroe Doctrine or as necessary 
corollaries from it. Under these new doctrines it is intimated that, 
if an American state does not behave itself well in either its external 
or internal relations, good behavior — according to our own stand- 
ards, of course — may be enforced by the United States; also that 
an American state defaulting on its own debts to foreign creditors 
or not compelling that justice to foreign creditors from its own 
citizens demanded by international usage and practice may be coerced 
by the United States into doing the right thing, and if necessary 
may have its revenues sequestered and applied by the United States 
according to the latter’s notions of justice and equity. It is too 
plain for discussion that the Monroe Doctrine can not be invoked 
in support of any such pretensions; that they are seriously objection- 
able as calculated to wound the pride and excite the enmity of all 
other American states, and as committing the United States to under- 
takings of the most vexatious, burdensome, and dangerous character. 
What is intended at this time, however, is not to discuss the new 
doctrines in question on their intrinsic merits, but to inquire what 
foundation there is for them in that usage and practice of nations 
which forms the basis of modern international law. It is confi- 
dently believed that no justifying precedent for the new doctrines in 
question can be found. Nor can the consent to them of the civilized 
states of the world be looked for or presumed on the ground that 
the assertion and maintenance of such doctrines is essential to the 
political safety and welfare of the United States. Our institutions 
will surely live and our people continue to prosper without the 
United States converting itself into an international policeman for 
the American continents or into a debt-collecting agency for the 
benefit of foreign creditor states and their citizens. That the new 
doctrines — particularly if urged by officials in high places — must 
have unfortunate tendencies is clear. They are calculated to put 
the United States in the odious position of a possessor of enormous 
power who is eagerly looking for opportunities to exert it. They 


make us apparently oblivious of the truth that to have a giant’s 
15 








226 


strength is excellent, but to use it like a giant is tyrannous, and they 
seem to be the outcome of views and purposes which are likely to 
retard rather than to advance the development of international law, 
which in modern times founds itself not upon the arbitrary will of a 
Cesar or of any potentate or state, however mighty, but upon the 
consent of the society of states, expressed or implied. Let it be 
assumed, however, as it should be, that the new doctrines, however 
objectionable in some aspects, may and should be credited to a 
wholly worthy origin; that they are designed to accomplish ends of 
such great and general importance as to justify an invasion of the 
rule of absolute state independence and equality — how and on what 
lines is it desirable that the United States should proceed? Surely 
not by making itself a sort of international American “ boss,” but 
by proceeding on lines justified by precedent and the highest con- 
siderations of policy —by initiating, cultivating, and working 
through an American concert. The will of a single state, however 
mighty, is much too narrow a basis on which to build international 
law, and were a single state to take the place of the European con- 
cert, it would — even if in every way as powerful as the concert — 
be immeasurably inferior to it in point of international influence and 
authority. When great states agree among themselves as to the 
international relations of other and weaker states, they at the same 
time also put restraints upon themselves. They virtually check the 
ambition and aggressiveness of all parties to the agreement and thus 
furnish a guaranty of the propriety and sincerity of their purposes 
impossible to be furnished by a single state in the same position. 
That an American concert of purely American states would occupy 
a position in America practically equivalent to that of the European 
concert in Europe; that it would tend to avert wars between states 
as well as insurrections and revolutions within states; that it would 
do much to further trade and commerce and intercourse of all kinds 
between the various American states; and that the United States, 
as a leading member of the concert, might be counted upon as an 
agency for good even more potent than if acting in the invidious réle 
of sole and supreme dictator, seem to be tolerably sure results. It 
is not to be imagined, of course, that an American concert on the 
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same general lines as the concert of Europe would prove a perfect 
instrumentality for securing to the several states concerned just and 
equitable international relations. To even approximate that result, 
the bond between parties to the concert must be much stronger, its 
jurisdiction much larger and better defined, and the means for 
executing its decisions much better ascertained. It would need to 
resemble much more closely such plans of union as those by which 
interstate relations are regulated under our national Constitution or 
under the constitution of the German Empire. No legal principle, 
for example, is better founded in justice and equity than that the 
owner of whatever is taken for public uses shall have compensation, 
and if the United States, in building a military road or any other 
public work within the scope of its authority, take the property of a 
State, it is bound and is compellable to indemnify the State. Justice 
and equity require the application of the same principle as between 
states even if they are bound to each other by no firmer or more 
comprehensive ties than those which characterize the concert of 
Europe. The United States, for instance, is now executing a great 
public work on territory which but recently was the property of a 
sister Republic. There is no pretense that that Republic ever parted 
with its territory voluntarily. The territory was practically expro- 
priated by the United States claiming — and it is the best justifica- 
tion the circumstances afford—to act as the “mandatary of 
civilization.” But if the United States is to be deemed to have 
held a mandate from civilization to sequestrate Colombian soil 
for a great public work, it should also be deemed to have held a 
mandate to see that Colombia was duly compensated — otherwise 
civilization stands revealed as an objectionable personage quite in- 
sensible to the most elementary claims of justice. Would it not 
have been well if the United States had seized the opportunity to 
emphasize its good faith and its keen sense of justice; to begin the 
foundation of a new rule of international law; and to demonstrate 
by example as well as by precept that in the rare case in which a 
state is compelled to sacrifice something of its independence and 
integrity to the exigencies of the general welfare of all states, it is 
entitled to all the consideration and all the reparation that circum- 
stances admit of ? 
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On the grounds already stated it is believed that the principle 
of the absolute equality of states must be considered as modified by 
those rules of international conduct which, having been adopted 
by civilized states with practical unanimity, no state is at liberty 
to violate. How they have been adopted — whether by express stipu- 
lation, by acquiescence, by usage and practice, or as the result 
of judicial decisions — is immaterial, nor can there be any fair 
question of the enforcement of such rules and of the right to enforce 
them on the part of the entire body of civilized states. As a prac- 
tical matter, however, such enforcement will generally, if not always, 
be by the state or states immediately affected by any violation, acting 
not for itself or themselves exclusively, but also in the right and for 
the benefit and as the agent of the whole international society. Rules 
not commanding such universal assent, whether acted upon by only 
one or a few states, or formulated at international congresses, or 
advocated by eminent jurists and statesmen, or commended only by 
their own intrinsic merits, being dependent as they are for their 
efficacy and ultimate adoption upon the force and growth of public 
opinion in their favor, may be regarded as international laws in the 
making. But rules already adopted by all civilized states and justly 
enforceable against any offender by all or by any state or states 
especially aggrieved are to be deemed international laws actually 
established as such. Such laws already cover numerous topics of 
great importance, as, for example, various written and unwritten 
codes governing the high seas and their navigation, the crime and 
penalties of piracy, the obligations of treaties, the jurisdiction over 
littoral and territorial waters and its limits, certain rights of neu- 
trals, the rights and immunities of the Red Cross, and many other 
usages and practices prevailing in times of actual hostilities. In 
view of the unanimity of civilized states necessary to constitute a 
rule of international law —a unanimity to be ordinarily inferred 
from long-established usage and practice — it may be asked whether 
anything effective can really be done towards hastening the devel- 
opment of international law — whether such development must not 
await the slow and gradual process of piece-meal evolution from 
international transactions and incidents as they from time to time 
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occur? Such a conclusion would be unfortunate and there is no 
sufficient reason for accepting it. Doubtless there are many other 
ways in which the accomplishment of the great object desired can be 
accelerated. But all combined must, it is believed, yield in potency 
to international conferences like those of The Hague? Each is an 
object lesson of the most efficacious sort. Each makes nations better 
acquainted through the familiar intercourse with each other of their 
leading public men. Lach brings on able and thorough investigation 
and discussion of international relations and the rules which should 
govern them. Lach of them is sure to lead to the discovery that on 
many important topics all nations are substantially agreed. Each is 
likely to leave behind a body of doctrine which commands universal 
assent. If propositions result to which there is temporarily only 
partial assent, each at least succeeds in bringing the questions in- 
volved before the world and in attracting to them consideration by 
the most eminent jurists and statesmen of all countries. Every 
Hague conference, indeed, in addition to the positive results reached, 
is a true educational campaign of world-wide and most beneficial 
influence. Suppose the proceedings of a particular conference should 
prove academic merely, and produce rules which, however intrinsic- 
ally praiseworthy, do not at the time command the unanimous or even 
the general assent of civilized states. Nevertheless, if such rules 
be manifestly correct and salutary in themselves, it would be wrong 
to estimate them as of no account — it would be a grave mistake 
not to realize that, though for the time being without political sanc- 
tion, they have behind them a force of wonderful potency. Laws 
are not necessarily the most effective to which the police and the 
military are bound and presumably stand ready to compel obedience. 
If palpably unwise and at variance with the instincts and sentiments 
of the people to whom they apply, it is familiar experience that 
the executive power of the state seems to be paralyzed and that 
such laws remain practically inoperative. The same public opinion 
which often nullifies the most formal and elaborate statutes never 
fails to exact obedience to unwritten and intangible laws whose roots 
are found deep in the popular mind and conscience. In favor of 
all wise and just rules of international conduct formulated by con- 
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ferences at The Hague or by other like conferences, the public opinion 
of the civilized world may be relied upon to furnish a force ever 
growing more and more potent until such rules receive complete 
international recognition and acceptance. When in 1823 Webster 
would have had this country express sympathy with the revolt of 
the Greeks against Turkey and it was objected that the thing was 
useless because we did not propose to fight for Greece or to endanger 
our own peace in any way, he made an answer which is among the 
most impressive of his public utterances: 


Sir, this reasoning mistakes the age. The time has been indeed 
when fleets, and armies, and subsidies were the principal reliances 
even in the best cause. But, happily for mankind, a great change 
has taken place in this respect. Moral causes come into considera- 
tion in proportion as the progress of knowledge is advanced ; and the 
public opinion of the civilized world is rapidly gaining an ascendency 
over mere brutal force. It is already able to oppose the most formid- 
able obstruction to the progress of injustice and oppression, and as it 
grows more intelligent and more intense, it will be more and more 
formidable. It may be silenced by military power, but it can not 
be conquered. It is elastic, irrepressible, and invulnerable to the 
weapons of ordinary warfare. It is that impassible, inextinguishable 
enemy of mere violence and arbitrary rule which, like Milton’s 
angels, 

“ Vital in every part, 
“ Can not but by annihilating die.” 


If the foregoing observations are of any value, it consists in 
noting and emphasizing the crucial fact that individualism as the 
essence of the relations between states must be regarded as largely 
modified by what may be termed internationalism. State independ- 
ence as the basis of international law has become radically qualified 
by state interdependence. The importance of the change not merely 
in theoretical but in practical consequences may be readily tested. 
In seeking for the ideal condition of international relations, the 
paramount object is the prevention of war — is international peace. 
But the greater the interdependence of any two states, the more 
each relies upon the other for the essentials of well-being, the more 
intimately their respective peoples are bound together by social and 

















231 


commercial ties, the less likely they are to engage in war and the 
more likely they are to provide against it in advance by arbitration 
agreements and all other appropriate preventive measures. Further, 
any would-be belligerents not only stand to each other in relations of 
mutual dependence, but each of them stands in similar relations to 
other civilized states who will be sufferers by war as well as the 
actual combatants themselves. Hence comes an outside pressure 
upon such belligerents to settle their quarrel without fighting — a 
pressure which will be powerful in all cases and is irresistible in 
many even after hostilities have become imminent. But the potency 
of these interdependent relations of states by no means delays show- 
ing itself until a warlike crisis is actually at hand. It leads the wise 
and patriotic statesmen of all countries to unite their best energies in 
conceiving plans and devising machinery through which the entire 
body of civilized states shall use its influence to disperse war clouds 
almost automatically and as fast as they rise above the horizon. 
The Hague conference of 1899 did much in that direction by facili- 
tating international arbitrations and making mediation between 
angry states rather a friendly courtesy than a piece of officious 
impertinence. Other like conferences may be expected to make 
substantial progress in the same direction, and the advent of the time 
when “ Nation shall not lift up sword against nation, neither shall 
they learn war any more,” is by no means to be put down as among 
the dreams of poets or the visions of seers. The interdependent 
relations of states, constantly increasing in number and closeness 
and strength, are constantly making war increasingly difficult, im- 
practicable, and repulsive. They are steadily bringing nearer and 
making more imperative agreements between the civilized states of 
the world, by which war, already branded as the worst possible 
violation of the dictates of common sense and sound morals, shall 
also be a crime in the sight of international law and as such be both 
preventable and punishable by all the forces which organized civili- 
zation may be able to command. 


The Cuareman. The next address will be by an equally well- 
known international authority, an ex-Secretary of State, who also 
needs no introduction — Hon. John W. Foster. 
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ADDRESS OF HON. JOHN W. FOSTER, 
OF WASHINGTON, D. C. 


Mr. President and Members of the Society: I might paraphrase 
a Biblical inquiry, “ What shall the man say who comes after the 
King?” 

We have had, in the paper just read, the presentation of the ques- 
tion from the highest authority. We might well close the considera- 
tion of it, as being fully covered. If the American Society of 
International Law has accomplished nothing else than the prepara- 
tion of the paper to which we have just listened, it has not existed in 
vain. 

I tried to avoid being compelled to follow ex-Secretary Olney. I 
was asked some time ago to prepare a paper on this subject, “ The 
Second Hague Conference and the development of international law 
as a science,” and I sent back the answer to the Secretary that I 
thought I ought to be excused from discussing that subject because 
I had been appointed a delegate to that conference, and it occurred 
to me that there was at least a seeming impropriety in my dis- 
cussing the work that congress had to do. 

I supposed I had been excused, but I learned yesterday that my 
name would appear on the program. For this reason, I am not 
able to bring you a well-prepared paper, such as that to which we 
have just listened; but I shall endeavor to make a few remarks on 
the Hague conference, if not the development of international law 
as a science; and what I say, I hardly need mention, is upon my 
individual authority. I speak for no government or organization. 

The First Hague Conference was called for the specific purpose of 
considering the subject of the limitation of armaments. Other swb- 
jects were added to it, but that was made the particular subject for 
consideration. 

I read the first of the rescripts of the Russion Minister for For- 
eign Affairs, issued by authority of the Emperor, calling the First 
Hague Conference, the first object of which was to reach — 


An understanding not to increase for a fixed period the present 
effective of the armed military and naval forees, and at the same 
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time not to increase the budgets pertaining thereto; and a prelimi- 
nary examination of the means by which reduction might even be 
effected in the future in the forces and budgets above mentioned. 


That was the main purpose for which the Hague conference was 
called, and what was the result of it? After a lengthy debate, it 
was confessed that in view of the attitude of certain of the govern- 
ments, especially that of Germany, it was impracticable to take 
any action that would seek to be at all binding upon the governments. 

After a lengthy and somewhat heated discussion in the conference, 
the following resolution was unanimously adopted: 


The conference is of opinion that the restriction of military 
charges, which are at present a heavy burden on the world, is ex- 


tremely desirable for the increase of the material and moral welfare 
of mankind. 

The conference expresses the wish that the governments, taking 
into consideration the proposals made at the conference, may exam- 
ine the possibility of an agreement as to the limitation of armed 
forces by land and sea, and of our budgets. 


That was a confession that they were not able to agree, but that 
an agreement was desirable, and that it should still be before the 
nations to consider this subject, and (while it is not so expressed 
here) that at a future time it might be taken up. 

This first conference was called by the Government of Russia. 
The Government of Russia has called the second conference, and yet 
the Government of Russia is prominent in advising that the subject 
be not considered at all at the next conference — not only that it be 
not acted upon, but that it be excluded from the consideration of the 
conference. 

It was thought we had been making some progress toward the 
maintenance of the peace of the world. This feature is one of the 
most discouraging in the campaign we are carrying on in the hope 
of reaching a method by which we can prevent war. 

The Russian Government — we must be just to it—has had 
cause to change its attitude. It has had an experience since the 
first conference. I will have occasion to refer to that in a moment. 
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Its situation has changed; but I am sorry to say that the Russian 
Government is as much responsible for that changed condition as 
any other power or group of circumstances, and its disinclination to 
take up this subject, and its reason for it, has been brought about 
more by its own conduct than by any other influence. 

For these reasons we need not expect much to be accomplished at 
the coming conference in the way of limitation of armaments. Our 
President, it is understood, has proposed to some of the leading 
nations that they at least make a limitation as to the size of the 
vessels of war that should be built. That would be a step in the 
right direction. 

If we can create a public sentiment throughout the world that 
condemns the existing condition as to armaments and the vast 
expenditure of money for warlike purposes, we may bring about some 
action in the direction of the limitation of armaments in, I hope, 
the not distant future. 

What can the Hague conference accomplish? The most prac- 
tical result of the First Hague Conference was the general treaty of 
arbitration. There were three objects contemplated by that. The 
first was mediation in case of threatened war. The second was 
commissions of inquiry as to questions which were arraying one or 
more nations against each other. And the third was the treaty of 
arbitration. 

As to the first, the conference agreed upon a somewhat colorless 
measure as to mediation. It is the following: 


In ease of serious disagreement or conflict, before an appeal to 
arms, the signatory powers agree to have recourse, as far as circum- 
stances allow, to the good offices or mediation of one or more friendly 
powers. 

Independently of this recourse, the signatory powers consider it 
useful that one or more powers, strangers to the dispute, should on 
their own initiative, and as far as circumstances will allow, offer 
their good offices or mediation to the states at variance. 


That is to say, the conference by this expression indicated that it 
was desirable that the nations, before they enter upon war, should 
resort to mediation; that one or the other of the nations engaging 
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in the dispute should invite the mediation of another nation; or 
that one of the neutral and friendly powers might interpose and offer 
to act as a mediator between the powers. 

And yet what did we see? A few years after that treaty was 
signed we see the Government that called this conference, which 
was the prime mover in bringing about this result, and another 
power which was actively represented in the conference, and which 
signed this treaty, absolutely neglecting that which they themselves 
had recommended as desirable. Neither Russia nor Japan proposed 
any mediation; and what is still more discouraging and discredit- 
able to the nations of the world, no single neutral friendly power 
had the courage to offer mediation between those two nations. 

Suppose the spirit of this provision which I have just read had 
been carried out. Suppose Russia had said to Japan, “I think we 
ean reach a settlement of this question if we will call in some 
friendly government, and put our cause in its hands;” or Japan 
had made the same offer — what would have been the result? Cer- 
tainly war would not have taken place so promptly and with so little 
ceremony as it did. 

Or suppose Great Britain or the United States or Germany had 
said to these Powers, “‘ We have a great interest in the peace of the 
world, especially in the Pacific Ocean; we do not want our com- 
merce disturbed, not to speak of the horrors of war.” Suppose 
either one of those three nations, or the fourth nation, France, had 
said to these powers, “ We appeal to this provision of the Hague 
Tribunal, this treaty to which we are all signatory parties.” What 
would have been the result? I can not say that the war would not 
have occurred, but certainly it would not have occurred with such 
precipitation, and it might have been avoided altogether. 

The question that arose between Russia and Japan I recognize as 
difficult of solution except by fighting it out; but it was not entirely 
insoluble. It might have been settled if the four nations I have 
mentioned had said to these two nations, “ We will not permit you 
to enter upon that conflict and disturb our commerce until we have 
had an opportunity to examine, or to invite you to examine, the 
questions at issue, to ascertain if there is not a peaceful method of 
settling them.” 
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The second provision reached in the conference, and put into the 
shape of a treaty, was as to international commissions of inquiry: 


In differences of an international nature, involving neither honor 
nor vital interests, and arising from a difference of opinion on mat- 
ter of fact, the signatory powers recommend that parties who have 
not been able to come to an agreement by diplomatic methods should, 
as far as circumstances allow, institute an international commission 
of inquiry, to facilitate a solution of the difference by elucidating 
the facts by means of an impartial and conscientious investiga- 
tion. 

International commissions of inquiry shall be constituted by a 
special agreement between the parties to the controversy. The agree- 
ment for the inquiry shall specify the facts to be examined and the 
extent of the powers of the commissioners. It shall fix the pro- 
cedure, ete. 


This was a provision to prevent war or delay hostilities. It was 
not observed by either Russia or Japan. After the war began it 
was resorted to, and see how effective it was. When Great Britain 
and Russia were excited and ready to enter upon hostilities because 
of the Dogger Bank incident, when the Russian fleet fired upon the 
British fishing vessels, how excited the British people were over that 
affair! In that case a resort was had to a commission of inquiry; 
the commission was organized and by means of it the question was 
amicably settled. 

There are two of the provisions of the existing treaty which may be 
amended, strengthened, and improved at the next Hague conference. 
It is very probable they will be considered at the coming conference, 
in the hope that by some kind of machinery to be devised whereby 
some body, such, for instance, as the Administrative Council, which 
is already constituted under the existing arbitration treaty, com- 
posed of the resident representatives of different nations at The 
Hague, may be able to set in motion mediation or a commission of 
inquiry when war is threatened without waiting for either of the 
parties in controversy to ask for mediation or a commission, or for 


one neutral nation upon its own responsibility to propose either. 
What is needed is to arrange some machinery, it occurs to me, which 
will act automatically, so that when a difficulty arises between two 
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nations they will be compelled to consider the question of mediation 
or a commission. The difficulty under the present arrangement is 
that no one nation cares to put itself in the position of offering media- 
tion, as being an unwelcome act, although the treaty itself has said 
that it shall not be considered as an unfriendly act to offer mediation 
or suggest a commission. 

Another subject that may be taken up by the next conference is 
that of amending and enlarging the provisions as to arbitration. 

We know that at present there is no compulsion on a nation to 
submit a question to arbitration under the Hague treaty. It is 
purely voluntary. 

It is possible, however, to compel certain cases to be submitted to 
arbitration, because nations have already demonstrated that it is 
possible. Several of the nations of Europe have made treaties obli- 
gating themselves to submit certain classes of questions, under 
certain conditions, to arbitration. Such treaties exist between Great 
Britain, France, Italy, and Germany, and various other nations of 
Europe. Such treaties were prepared and submitted to the Senate 
of the United States, but they were not, for reasons that did not 
involve the main question at all, put into operation. 

This fact indicates that there is a disposition on the part of the 
nations to submit to compulsory arbitration in a certain class of cases. 

Some of us who have considered this subject carefully are of the 
opinion that it would be entirely safe to submit all questions to 
arbitration; but there is a difference of opinion upon that question, 
and it is not possible at present to attain such an advanced position. 
But it is not unreasonable to hope that all nations may agree to 
submit a certain class of cases to arbitration, and I think we may 
do that under provisions which will reconcile the differences which 
arose between our Executive and the Senate of the United States. 

Those are some of the questions that will probably be considered at 
the Hague conference. 

Now, as to the question of the exemption of private property at 
sea from capture in time of war. That was the subject of discussion 
yesterday forenoon, and it was submitted whether it would be in the 
interest of civilization to adopt such a rule. 
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I must confess that I listened with some impatience to the dis- 
cussion of that question yesterday morning. The authors of the 
papers were considering whether it would pay; was it wise; was it in 
the interests of civilization that this question should now be acted 
upon favorably by the Hague conference. 

Why, for more than one hundred years the United States has been 
the champion of the principle of the exemption of private property 
at sea — that great principle of which we have been the most earnest 
advocates, so long and so persistently. Yet now, when we have 
gotten all the nations of the world almost by unanimity — with one 
or two exceptions, and they are simply hanging in doubt — ready 
to accept it, we are discussing here on this platform and in this 
Society whether it is in the interests of civilization! Whether the 
United States should turn its back upon its past record and return to 
the Middle Ages! I confess I was a little impatient when that 
aspect of the subject was being discussed. 

I venture to lay this down as a principle, that the sea has become 
and should be maintained as the peaceful highway of the commerce 
of the world, the commerce of to-day — what is it, Mr. Chairman, 
twenty-six thousand millions of dollars in value ? 

The Cuarrman. That is right. 

Mr. Foster. When the law was adopted as to the right to stop 
a neutral vessel upon the high sea, to search her and possibly seize 
and confiscate her by a partisan court; when those principles were 
adopted as the law of nations the commerce of the world amounted 
to comparatively nothing. There was a little colonial trade, a few 
millions of dollars in value. Now that has grown to be twenty-six 
thousand millions, and the sea is the highway of peaceful commerce, 
and no warring nations should be permitted to make it otherwise. 

The nations which enter into warfare should be given to under- 
stand that they must not interfere with the peaceful commerce of the 
world. I advocate a radical reform and amendment of the whole 
system of the rules of neutrality. It should be brought into con- 
formity to the spirit of the age, and protect the peaceful commerce 
of the world. We should no longer remain bound, as we now are, 
by rules which were framed two hundred years ago. 
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I would confine the nations of the world to the exercise of war 
within their own dominions and the dominions of the other belliger- 
ent, and would not allow them to carry on their warfare on the 
high seas in such a way as to put in peril the interests of other 
nations, or to interfere with the commerce of neutral nations. 

Let me give one illustration of my meaning. Under the reformed 
and existing rules of war on land an army which takes refuge in 
neutral territory is disarmed and made prisoners of war, and they 
are held there usually till the close of the war at the expense of the 
government to which they belong. 

How inconsistent is it now, in the light of such rules, to allow a 
belligerent armed vessel to enter a neutral port and get a fresh supply 
of coal and provisions from the resources of the neutral nation in order 
to go out again upon the high seas and commit depredations? It is 
making the neutral nation to that extent a party to the war. The 
laws of neutrality do not allow an army to enter neutral territory 
and be provisioned with supplies to carry on another campaign 
against the hostile enemy, or to buy horses, wagons, and rolling 
stock to transport its ammunition and quartermaster’s stores. But 
that is what the laws of neutrality are doing by allowing a belliger- 
ent vessel to enter and equip again in a neutral port. 

I believe in a radical modification of the laws of neutrality; and 
the Chairman will allow me to exceed my time, I hope, while I say 
that he announced at the great arbitration and peace congress last 
week a principle which is in direct line with what I am advocating. 
He said in New York, very forcibly — and it was one of the best 
speeches that was made on that occasion, because it was a practical 
speech — 

The Cuarrman. Thank you; you can go on and take all the time 
you want. 

Mr. Fosrer. He said in substance that it is a violation of the 
laws of neutrality for a neutral nation to furnish money to one of 
the belligerents ; but that it is not a violation of the laws of neutrality 
for the great bankers of the country to furnish the money. He advo- 
eated strongly that the latter should be made equally unlawful with 
the former. It is a step which if taken will tend in the direction of 
peace among the nations. 
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The Hague conference may be a disappointment, but I hope it will 
not be. It will have a number of questions before it as to which it is 
entirely practical to reach an agreement that will put the principles 
of international law upon a higher plane, and it will accomplish a 
part of the work in the development of international law of which we 
have heard this morning. 

There is one other subject I will mention, as possibly within the 
purview of the coming conference ; that is, to provide for an authori- 
tative codification of international law. It has been attempted here- 
tofore by different organizations, and considerable progress has been 
made in that direction, but the work has been without sufficient 
authority. If we could have a commission, for instance, of able 
jurists and publicists appointed by that conference to frame an 
authoritative code of international law, that would be a great step in 
the development of international law as a science. 

I thank you, gentlemen of the Society, for your kind attention. 


The Cuarrman. There will be several speakers yet, and I merely 
wish to announce that the President of the United States is to 
receive the Society at 2 o'clock, and that the members are to meet 
here at half-past 1. 

We will now hear from Prof. Theodore S. Woolsey, of Yale. 

I assume it is not necessary to take up the very valuable time of 
the speaker by introducing him. Professor Woolsey, the distin- 
guished professor of international law, is so well known that I will 
not encroach upon his time by introducing him further. 


ADDRESS OF PROF. THEODORE S. WOOLSEY, 
OF NEW HAVEN, CONN. 


Mr. Chairman, Ladies and Gentlemen: My brief paper is a mere 
suggestion — a suggestion of a device — I have not the presumption 
to say for preventing war, but possibly for deterring war. 

International arbitration is an attempt to settle differences be- 
tween states by a resort to litigation before a court. Such differences 
might be settled by ordinary negotiations or by war. The presump- 
tion is that negotiations will have been tried and will have failed 
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before having recourse to arbitration. This proviso is very often 
inserted in arbitration agreements in express terms. For instance, 
the first article of the Anglo-French treaty of 1903 is as follows: 


Differences of a judicial order, or relative to the interpretation of 
existing treaties between the two contracting parties, which may 
arise and which it may not have been possible to settle by diplomacy, 
shall be submitted to the Permanent Court of Arbitration established 
by the convention of July 29, 1899, at The Hague, on condition, 
however, that neither the vital interests nor the independence or 
honor of the two contracting states, nor the interests of any state 
other than the two contracting States, are involved. 


Arbitration, then, is intended to be a substitute for war — is 
calculated to prevent war. Apart from this object, it has compara- 
tively little value. In fact, it is capable of doing harm, for it 
involves a public and open arrayal of national interests against one 
another, the expensive litigation of a question and the defeat of one 
party in the suit by the other, leaving a sting behind. For arbitra- 
tion does not permit of compromise. 

It may well be questioned whether the numerous and familiar 
treaties of arbitration of the last few years, of which the one just 
cited is a type, are likely to substitute litigation for war, for the 
reason that the matters which they bind their principals to refer are 
not matters about which a nation would fight. 

- Differences of a judicial order and relative to the interpretation 
of treaties are mainly trifles. No state would fight over them. But 
suppose a difference arises under one of these heads which is serious, 
like the rights of Japanese school children in the United States de- 
pending upon the proper interpretation of the treaty of 1894. Is it 
not probable that any such serious difference would be considered to 
lie within the excluded subjects of the treaty because involving 
“vital interests, independence, or honor?” Such serious matters 
need not be referred; in fact, the inference is that they will not be 
referred. This, then, is the situation. A vast number of arbitra- 
tion agreements have been recently made by France, Great Britain, 
and other states of the type above given; they promise the reference 
to arbitration of minor questions solely, with the result that arbi- 
16 
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tration, if employed at all, will be used as a substitute for diplomacy, 
not as a substitute for war. We have thus the shadow rather than 
the substance of international arbitration. Beyond the problematic 
sentimental influence of these treaties in advancing the cause of real 
arbitration, they are valueless; in fact, positively mischievous, be- 
cause they weaken the power of diplomacy by lessening its responsi- 
bilities and providing an alternative. 

If this argument is sound, as I believe it is, the inference must 
be that the kind of arbitration which we want, the kind which will 
prevent war, has weakened rather than strengthened since the Geneva 
settlement of the Alabama Clainis. 

It is not, however, my purpose to enlarge upon the defects of 
modern arbitral development, but rather to emphasize, as strongly as 
may be in this way, that the real fundamental thing we are after is 
the prevention of war. If arbitration will accomplish this object, 
well and good. But if any other device or machinery will serve the 
same end better, then that is what we want. There is nothing sacro- 
sanct in arbitration, if something else will do the work better. The 
object of this brief paper is to outline a device for the prevention of 
war, which has occurred to the writer, which should be feasible and 
might be effective. At least it may awaken some interest and 
discussion. 

One of the most interesting features of the Russo-Japanese war, 
to the student of international law, was the Dogger Bank incident 
and its sequel. Here were two States trembling on the verge of war. 
To allow Rodjestvensky’s fleet to sink and kill, yet get away scatheless, 
was almost more than British flesh and blood could stand. Yet 
the forcible detention of it, the lifting of a finger against it, meant 
war. At this juncture the commission of inquiry proviso of the 
first Hague convention occurred to both Governments, and with 
powers somewhat larger than there contemplated a commisson of 
admirals was selected to investigate the facts and apportion blame. 
The finding was rendered four months after the event. It was 
neither very definite nor very satisfactory. It held that there were 
no Japanese torpedo boats to be repelled; that the trawlets were 
peaceable; that the Russians were responsible for the aamage done; 
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that their firing was unjustifiable; that their precautions against 
attack were proper; that they were not bound to halt after the 
incident ; lastly, that nothing in the incident was of a nature to dis- 
credit the military qualities or the humanity of the Russians. This 
finding was received with some criticism but with no temper. All 
passion had evaporated. Now, what made this inquiry so brilliant 
a success in averting imminent war? Surely not the finding itself, 
for in advance Russia had acknowledged a blunder and offered to 
pay damages, and the verdict did no more than that. In my judg- 
ment, the germ of a successful outcome lay in the long, necessary 
delay before any next step could be taken. It gave time for national 
passion to cool, for popular interest to tire. However bootless the 
finding, the result would have been the same. May we not even infer 
that without any commission of inquiry a similar delay deliberately 
agreed upon by both Governments, pending diplomatic discussion, 
would have brought about the same happy result ? 

Alongside of this feature of enforced delay in the working of the 
commission of inquiry, let me place a certain provision in that treaty 
of arbitration between our own country and Great Britain, nego- 
tiated by Secretary Olney and Lord Pauncefote in 1897, but not 
ratified by the Senate. After referring certain classes of differences, 
mostly of minor importance, to two classes of courts, the serious 
cases were all compulsorily referred to a third court, but one which, 
being made up of six judges, three from each litigant state, would 
very probably render no majority decision. In that case mediation 
was to be tried before hostilities. Of course it was always possible 
that two of the judges representing one state would decide for the 
other in a given case, which would be final. But the valuable and 
ingenious part of this machinery lay rather in the popular conscious- 
ness that all differences were submitted and that although the serious 
eases might not be decided, yet a trial and then an additional delay 
were certain, all tending to give time for national passion to cool off. 
An enforced delay between the failure of a diplomatic settlement 
and a possible resort to war; time for nations to think better of 
violence — this seems to me, as in the commission of inquiry, to 
have been the valuable feature of the treaty. 
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In this connection let me recall, as Mr. Stead has recently done, 
that provision for special mediation in Article VIII of the first 
Hague convention of 1899, which reads as follows: “In case of a 
serious difference endangering the peace, the states at variance shall 
each choose a power, to whom they intrust the mission of entering 
into direct communication with the power chosen on the other side, 
with the object of preventing the rupture of pacific relations. Dur- 
ing the period of this mandate, the term of which, unless otherwise 
stipulated, can not exceed thirty days,” the mediating powers shall 
try to settle the controversy. 

Here, again, is the feature of enforced delay, coupled in this case 
with machinery for peace-making worked by the best friends or 
seconds of the parties. Without much faith in the efficacy of media- 
tion, I ask again if the real value of the device does not lie in the 
certain interval for a sober second thought which it provides. Mr. 
Stead speaks thus of it, as reported in the New York Times of 
April 4: 

It would give the world an absolute guaranty from the sudden 
outbreak of war, and so restore more confidence to the world. Again, 
it would place the delirium of war under the control of the common 
sober sense of the community and there would be no action taken 
when nations were hot with anger. If this section had been acted 


upon neither the South African nor the Russo-Japanese war would 
have broken out as they did. 


This last opinion may well be doubted. Occasional war is 
reasonably certain. Certain things, however, may serve as a 
deterrent, and one of these is time. From the comment upon these 
three peace-making agencies, above alluded to, it must be now quite 
apparent that the device for preventing war which is here suggested 
eonsists in a compulsory delay, on the theory that this is really the 
effective and valuable feature of all the other plans. If we could 
legislate for a definite delay, uncoupled with arbitration, mediation, 
or a commission of inquiry, might it not result in cooler blood, a 
more reasonable frame of mind, a more pacific temper, and finally 
recourse to any one of these three methods of agreement, or even 
to fresh diplomatizing? Such a device must comprise two things — 
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a set date and then a certain delay, the date being essential to 
reckon the delay from. Declarations of war are out of fashion. 
War begins with the first act of violence. But it is no great tax 
upon the belligerent to compel him by law to declare his intention 
to make war on a certain day, in the ancient way, as France did 
in 1870. The discontinuance of the old declaration was not owing 
‘to a desire to take an enemy unawares, but to the fact that it was 
unnecessary. If for any reason it should become necessary, its 
revival should not be difficult. 

We presuppose, then, that the powers agree to insert in the Hague 
convention relating to land warfare, or in any similar treaty, the 
stipulation that thereafter notice of an intention to make war shall 
always be given in advance of hostilities, the war to date from a 
certain day. The second part of the device will then consist in a 
delay of thirty days or sixty days, from the said date, before violence 
shall be legal. For certain purposes some such delay is already 
customary by treaty or by usage, to allow enemy subjects to with- 
draw, for instance, and to permit enemy ships to clear, as well as in 
relation to blockade. Whether war could be begun on paper, yet not 
in fact, remains to be seen. Perhaps the idea is visionary; it 
certainly is novel. But if agreed to, and if honorably observed, we 
should have a considerable interval during which the legal conse- 
quences of war — cessation of trade with an enemy, dissolution of 
partnership with an enemy, and so on — would be operative, with 
preparations for war going on apace, yet without actual collision. 
This enforced delay would allow passions to subside; would allow 
the peace-making suggestions of friendly powers to be heard; would 
give opportunity for sober reflection when face to face with a dread 
reality; would avoid that sudden madness which sometimes drives 
a nation to take the irrevocable step. 

Certain objections to the practical working or theoretical value of 
this proposed device will readily occur to everyone. 

If in a state of nonintercourse through the legal although not the 
actual beginning of war, how can states negotiate further for peace ? 

If once committed to war by a declaration, will not violence in 
spite of delay be the inevitable outcome ? 
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Even granting that the element of delay is the most valuable ele- 
ment in arbitration, mediation, or a commission of inquiry, could 
such delay in reason be provided independently of these measures in 
which it is wrapped ? 

Given a declaration of war, will not immediate violence be fre- 
quent in spite of an agreed delay ? 

There is force in these objections. Nevertheless, the effectiveness 
of a fixed delay in making war, to allow the war frenzy to subside, 
appeals to me because it is in accordance with human nature. 

The irrepressible conflicts will not be averted by this or by any 
device. Where two states mightily desire the same thing and only 
one can have it, they will fight for it, now and then, as they have 
done since the world began. But the wars of passion —as distin- 
guished from the wars of policy — should be amenable to treatment. 


The Cuarrman. The next speaker is the Hon. Richard Bartholdt, 
former president of the Interparliamentary Union, and now a 


member of Congress. 


ADDRESS OF HON. RICHARD BARTHOLDT, 
OF WASHINGTON, D. C. 


Mr. Chairman, Ladies and Gentlemen: I shall offer no apology for 
being compelled to follow two distinguished statesmen and one 
distinguished professor. I must shift the responsibility for this 
arrangement or for this mistake upon the shoulders of those who 
invited me here, and the honorable Chairman of the meeting. 

I regret that I find myself unable to agree with those who attach 
great importance to the question of the limitation of armaments. 

As the Hon. John W. Foster has pointed out, if that program 
had been insisted upon the First Hague Conference would have ended 
in failure; and I predict here and now that if the time of the 
Second Hague Conference is to be monopolized, if not wasted, by a 
discussion of that question, it will end in failure, because no nation 
and no government is willing to part with any part of its war 
machinery which it believes to be necessary to secure its national 
existence and its national security. 
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Besides, it is as if you were taking down a building, removing one 
brick after another, with a fight with every brick; while, if you 
proceed according to the plan which the First Hague Conference 
finally discovered of settling this question, namely, that you proceed 
to perfect a plan of world organization upon the basis of law and 
order and justice, then you may be able to satisfy and convince the 
powers that progress can be made along these lines. 

What do the people expect of the Second Hague Conference ? 
With your permission I shall briefly discuss this question. 

The most authoritative expression of opinion comes to us from the 
Interparliamentary Union, an organization which, up to three years 
ago practically unknown in the United States, has now become a 
household word in our country. That the delegates to The Hague 
should pay heed to the program which this great organization of 
more than 2,000 members of national legislative bodies will submit 
to the consideration of that conference goes without saying. It is 
not the program of an ordinary peace society, and of theorists and 
dreamers, but of lawmakers, clothed with the responsibility of repre- 
senting perhaps upwards of two hundred million people. With them 
it was not so much a question as to what should but what can be 
done at that great council of nations upon which are now focused 
the hopes and aspirations of the whole human family. I might say 
right at the outset that the great peace congress, recently held at 
New York, has readily indorsed the demands of the Interparlia- 
mentary Union. In order that these demands be rightly understood 
it is necessary to review the history of the last three conferences of 
the Union, which were almost exclusively devoted to the task of 
promulgating them. 

At St. Louis in 1904 the Union adopted a resolution, drafted by 
your humble servant, calling upon the President of the United States 
to convene a second conference of nations for the purpose, firstly, 
of considering the advisability of negotiating a general arbitration 
treaty and, secondly, of creating an international congress. In 
response to this resolution President Roosevelt called the Second 
Hague Conference, and in his call communicated its terms to all 
the powers signatory to the Hague convention. Then followed, in 
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1905, the Brussels conference of the Union, and at that conference I 
had the honor, in behalf of the American delegation, to submit a 
draft of a treaty which we believed to be acceptable to all nations 
and which was drawn with special reference to the prerogatives of 
the American Senate, inasmuch as it specified the questions as to 
which arbitration by the Hague Court should be obligatory. The 
seventeen American delegates also submitted what purported to be 
the draft of a constitution for an international legislature. These 
far-going American propositions were at first received, as was per- 
haps natural, with shaking of the heads and shrugging of the 
shoulders by the more conservative statesmen of Europe, but we 
had the satisfaction that, instead of being pigeonholed, they were 
referred to two separate commissions with instructions to report 
within a specified time. These two commissions made their report 
a year later, namely, at the London conference in 1906, and the 
report, as is now weil known, was a favorable one. Of course, there 
were modifications. Instead of an independent international con- 
gress it was recommended that the coming Hague conference be used 
as a nucleus or a start for such a body, and the draft of the arbitra- 
tion treaty was modified by the elimination of the provision that 
in case of differences on vital questions an investigation should first 
be had before the sword was to be drawn. Fortunately, the most 
important section was afterwards reinstated by a vote of the Inter- 
parliamentary Council, which is the executive committee, and the 
conference itself. . 

Out of it all have resulted the following two propositions: First, 
that the next Hague conference shall be made a permanent body, 
with the right to meet periodically for the discussion of such ques- 
tions as the course of events may make paramount, and, second, the 
draft of an arbitration treaty which specifies the questions to be 
withdrawn from the arbitrament of the sword and to be submitted 
to the Hague Court for adjudication, and which provides, further, 
that in cases of more important and vital differences — that is, in 
cases where the honor, the independence, or vital interests of nations 
are involved — the contending parties shall not go to war until the 
cause of the trouble shall have been investigated either by a com- 
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mission of inquiry or through the mediation of one or two friendly 
powers. This would give the Hague Court jurisdiction in all 
specified classes of disputes, while in all other cases, not so specified, 
the causes of the controversies shall be investigated before either 
party is to declare war. 

Under all the circumstances it will have to be admitted that this 
program is the result of most mature deliberation rather than of 
hasty action. While it is originally an American program, the 
lawmakers of the world have made it their own, after it had passed 
through the purgatory, if I may use that term, of conservative 
European opinion, and it emerged from that crucible in a form 
in which, we are assured, it will be acceptable even to otherwise 
refractory governments. Indeed, the overshadowing consideration 
in evolving it was not to go beyond what was reasonable and prac- 
ticable and true, and beyond what the forty-eight governments to be 
represented at The Hague would be willing and able to grant at this 
time and without further delay. 

Permit me to briefly explain the significance of the plan. The 
plan to make the Hague conference a permanent body is of obvious 
advantage. If adopted we need no longer wait for any ruler or 
chief executive to convene it, but that council of nations would 
meet regularly to discuss questions which are of common concern 
to all, and surely the time has come when the proper regulation 
of international affairs should become the subject of constant delib- 
eration. But there is one specific task of overshadowing importance 
awaiting such a council. It is the work of codifying international 
law and bringing it up to date. As I said in New York, no nation 
and no government has as yet sanctioned, through the solemn forms 
of legislation, what now passes under the name of international 
law, consequently every government is perfectly free to either observe 
or disregard it, as it may suit its purposes, unless it feels bound 
by specific treaty stipulations or by moral obligations. At the pres- 
ent time even the High Court at The Hague is without a system 
of laws to apply to causes which may be submitted to it for adjudi- 
cation. This being the case, it seems reasonable to expect that the 
several nations, if they were really sincere in their creation of the 
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Hague Court, should at the coming conference regard it as their 
imperative duty to supply, in the shape of a body of laws, a foun- 
dation upon which that great tribunal is to rest. 

Concerning the second demand, a general arbitration treaty, I am 
happy to state that a draft of such a treaty is ready for submission 
to the Hague conference, and we sincerely trust that it may receive 
the hearty support of the American delegates. Obligatory arbitra- 
tion is provided for in nineteen specified cases relating to treaties 
and conventions. The collection of debts, territorial disputes, con- 
troversies over consular rights, etc., and this specification was neces- 
sary to overcome the objection of the United States Senate to the 
transfer of general authority in matters of this kind to the Chief 
Executive. But the most important section is the one, of course, 
which provides that even in.differences on vital questions the nations 
shall first investigate before they fight. This will insure cooling 
time, and it is believed that in nine cases out of ten war will be 
averted by such a wise provision.. The world has witnessed a 
practical application of this idea when a few years ago in the 
North Sea Russian gunboats fired on innocent English fishing smacks. 
Twenty years ago this unfortunate incident might have caused a 
bloody war between Great Britain and Russia, but the liberal 
English Government, imbued with the modern spirit of investiga- 
tion and arbitration, consented to an examination of witnesses and 
it was easily ascertained that the Russians had simply blundered in 
mistaking those innocent fishing smacks for part of the Mikado’s 
fleet, and instead of a bloody war the world had a good laugh ove1 
the incident. Such a thing as a deliberate insult offered by one 
nation to another is no longer possible in these days of enlightenment 
and tolerance, and when a nation believes itself wronged, surely 
it ought not to be a judge in its own case any more than a judge 
on the bench dare be. But even if this were morally admissible, 
who, I ask, is a better judge of what is right and wrong, a nation 
whose judgment has been blinded by passion and self-interest, or a 
high international tribunal which deliberately weighs each cause in 
the scales of impartial justice? To ask the question is to answer it. 

From this brief explanation it will be seen that the main purpose 





251 


of the plan of the Interparliamentary Union is to provide a machin- 
ery by which international justice might be secured, and peace 
and a limitation of armaments will follow as a matter of course. 
If the nations should agree to keep the peace, it will soon be found 
that a large part of the present vast armaments on land and sea are 
no longer necessary, and what is no longer needed will, according to 
the law of nature, soon cease to exist. Public opinion, as was seen 
in New York, is becoming more and more convinced that a war 
never settles a question of right and wrong, that the arbitrament of 
the sword is merely a decision as to which side is the stronger, 
while the cause of justice is totally ignored. But it is justice the 
world is striving for, justice in international as well as national 
relations, and, once established, all other blessings such as dis- 
armament and peace will follow as the day follows the night. 

Just one word more, gentlemen. The Second Hague Conference 
was originally called by President Roosevelt, as I have said. It will 
be attended, unlike the first, by Central and South American gov- 
ernments. With these countries in attendance America will be a 
tremendous factor at The Hague, because these countries are reported 
to be willing and anxious to follow the lead of Theodore Roosevelt 
and his great Secretary of State, Elihu Root. 

Since we have practically committed our Government, in Presi- 
dent Roosevelt’s call of the Second Hague Conference, to these two 
great propositions, I hold that we can not take a backward step 
now, and disappoint the world by refusing or hindering that great 
council of nations to produce results proportionate to the possibili- 
ties of the hour and proportionate to the rightful place of the United 
States in the politics of the world. 

The great prestige achieved by President Roosevelt in his suc- 
cessful intervention in the war between Japan and Russia, and in 
other acts —in bringing the Hague Court into operation, for in- 
stance — is such all over the world that this prestige points to him 
as the Chief Executive who will lead in espousing these two great 
reforms for the benefit of the whole human family, and thus achieve 
more glory in one day than on a thousand battlefields in a hundred 
years. I thank you. 





252 


The Cuarrman. Mr. Everett P. Wheeler, I think formerly the 
president, or a very high officer, of the American Bar Association, 
desires me to announce that at the meeting of the American Bar 
Association in August last they unanimously approved the recom- 
mendations of the Interparliamentary Union. 

There is another paper, but unfortunately Professor Moore was 
not able to be here. He is ill. That paper will be read by title, 
which is, “ The Second Hague Conference and the development of 
international law as a science,” and it will be incorporated in the 
book of the proceedings of this conference. 


ADDRESS OF PROF. JOHN BASSETT MOORE, 


OF NEW YORK CITY. 


There are two modes in which international law has been devel- 
oped. The first is the gradual transformation of general interna- 
tional opinion and practice; the second, the specific adoption by 
nations of a rule of action by an act in its nature legislative. Many 
of the rules of international law which exist to-day represent the 
combined operation of both these processes, the gradual evolution of 


opinion and practice finding its ultimate expression in a definite 
international agreement. 

But, of all the achievements of the past hundred years, the thing 
that is most remarkable, in the domain of international relations, 
has been the modification and improvement of international law 
by what may be called acts of international legislation. Among the 
sources, or, as a recent publicist prefers to say, the “ causes,” of 
international law, the books enumerate the stipulations of treaties. 
Where a certain rule of action has been uniformly embodied in a 
succession of treaties between the leading powers of the world, it has 
tended to assume in the course of time the character of a principle 
of international law; but in numerous instances rules have been 
invested with this character by the direct action of international 
conferences. The first great European congress of the nineteenth 
century formulated important rules of international intercourse. 
By the Vienna treaty of June 19, 1815, the powers whose terri- 
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tories were ‘ 


‘separated or traversed by the same navigable river ” 
engaged “ to regulate, by common consent, all that regards its navi- 
gation,” and for this purpose to name commissioners who should 
adopt as the basis of their proceedings certain principles, the chief 
of which was that the navigation of such rivers, “ along their whole 
course, * * * from the point where each of them becomes 
navigable to its mouth, shall be entirely free, and shall not, in respect 
to commerce, be prohibited to anyone,” subject only to regulations 
of police. In order to assure the application of this principle, 
articles were inserted expressly regulating in certain respects the free 
navigation of the Rhine; and it was provided that “ the same freedom 
of navigation ” should “ be extended to the Necker, the Mayne, the 
Moselle, the Meuse, and the Scheldt, from the point where each of 
them becomes navigable to their mouths.” And, in order to “ estab- 
lish a perfect control” over the regulation of the navigation, “ and 
to constitute an authority which may serve as a means of commu- 
nication between the states of the Rhine upon all subjects relating 
to navigation,” it was stipulated that a central commission should be 
appointed, consisting of delegates named by the various bordering 
states. 

The example set at Vienna was followed by various European 
powers with respect to streams not embraced in the Vienna agree- 
ment; and by Article XV of the peace of Paris of March 30, 1856, 
it was provided that the Vienna rules should in the future apply 
to the Danube and its mouths, whose navigation was declared to be 
free, subject to police and quarantine regulations. With a view to 
carry out this arrangement provision was made for the creation of 
international commissions; and by the treaty of Berlin of July 13, 
1878, in order to increase the guaranties of the free navigation of 
the Danube, it was provided (Article LII) that “ all the fortresses 
and fortifications existing on the course of the river from the iron 
gates to its mouth ” should be destroyed and that no new ones should 
be erected. 

Although the entire freedom of international streams to the flags 
of all powers can not be said as yet to have been established as a 
principle of international law, yet the action of the Congress of 
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Vienna, even where it has not been accepted in its entirety, has 
exercised a potent influence in securing the opening of such streams 
to general navigation. Numerous treaties have been made by Ameri- 
ean powers establishing to some extent the principle of free navi- 
gation; and perhaps more remarkable than any of these is the 
decree of the Emperor of Brazil of December 7, 1866, opening the 
navigation of the Amazon and certain of its affluents, after a certain 
day, to the vessels of all nations. 

But the rules with regard to the navigation of international 
streams did not constitute the only legislative act of the Congress of 
Vienna. By the same congress, an important contribution to inter- 
_ national law was made in the form of rules to regulate the rank 
and precedence of diplomatic agents. Only those who are familiar 
with the annals of diplomacy can appreciate the delicacy and inter- 
est of this subject, which had probably given rise to more disputes 
than any other within the whole range of international relations. 
The rules of the Congress of Vienna, as modified by the Congress of 
Aix la Chapelle of 1818, were accepted by all the powers which then 
composed the international circle and now form a part of interna- 
tional law. 

Yet more remarkable as an act of legislative aspect was the decla- 
ration on maritime law made by the Congress of Paris of 1856. 
The declaration embraced four rules: 


(1) Privateering is and remains abolished. 

(2) The neutral flag covers an enemy’s goods, with the exception 
of contraband of war. 

(3) Neutral goods, with the exception of contraband of war, are 
not liable to capture under the enemy’s flag. 

(4) Blockades, in order to be binding, must be effective, that is 
to say, maintained by a force sufficient really to prevent access to the 
coast of the enemy. 


1These rules divided diplomatic agents into four classes: (1) Ambassadors, 
legates, and nuncios, who, in a sense, specially represent the person of the sov- 
ereign; (2) envoys, ministers, or other persons accredited to sovereigns; (3) 
ministers resident, accredited to sovereigns; (4) chargés d’affaires, accredited to 
ministers for foreign affairs. The Ottoman Porte, in its own a:piomatie service, 
appoints only ambassadors, ministers, and chargés d’affaires. 
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Historically, this declaration may be considered as the evolution- 
ary product of the manifesto issued by the Empress Catherine of 
Russia on February 28, 1780, which formed the basis of the league 
of neutral powers called the Armed Neutrality. The principles 
embraced in this manifesto were as follows: 


(1) Neutral vessels may freely sail from port to port and on the 
coasts of the nations parties to the war. 

(2) The goods belonging to the subjects of the nations at war are, 
with the exception of contraband articles, free on board neutral 
vessels. 

(3) With respect to the definition of contraband articles, the 
Empress adheres to the provisions of the tenth and eleventh articles 
of her treaty of commerce with Great Britain, and extends the 
obligations therein contained to all the nations at war. 

(4) To determine what constitutes a blockaded port, this de- 
nomination is confined to those the entrance into which is manifestly 
rendered dangerous in consequence of the dispositions made by the 
attacking power with ships stationed and sufficiently near. 

(5) These principles are to serve as a rule in proceedings and 
judgments with respect to the legality of prizes. 


Comparing the declarations of 1780 and 1856, we find that every- 
thing contained in the latter was either expressly or impliedly 
embraced in the former, except the rule against privateering. The 
first rule of the manifesto of 1780 evidently refers to the rule of 
the war of 1756, which was no longer the subject of practical conse- 
quence in 1856. 

Taking up the several rules of the Declaration of Paris, we may 
regard the fourth rule— namely, that blockades, in order to be 
binding, must be effective — as merely declaratory of the universal 
public opinion of the time, since no one any longer attempted to 
defend on legal grounds the paper blockades of the Napoleonic era. 
The third rule may also be classed as declaratory, since it was always 
observed in the absence of a treaty stipulation to the contrary. But, 
by the first two rules, it was proposed to give the character and force 
of law to principles which had previously been obligatory only 
where they were made so by express stipulation. This element in 
the situation was acknowledged in the declaration itself, in which 
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the signatories announced their purpose to invite the adhesion of 
other powers with a view “ to establish a uniform rule.” The pow- 
ers signing the declaration and those invited to adhere to it embraced 
practically all those then within the sphere of international law, and, 
with the exception of the United States, Spain, and Mexico, they 
accepted the declaration in its entirety. Those three Powers objected 
to the naked inhibition of privateering, but the United States offered 
to go further and exempt private property at sea altogether from 
capture, save in the cases of contraband and blockade. All the 
powers, however, approved the second rule, and it has since been 
accepted as a principle of international law. It was expressly so 
announced by the United States and Spain at the outbreak of the 
war between them in 1898. The exemption from capture of pri- 
vate property at sea was one of the subjects discussed but not 
definitively acted upon at the Hague Conference of 1899. It would 
be going too far to say that no progress has been made in recent times 
towards the establishment of such an exemption; but, while it has 
found strong advocates, it has achieved only occasional practical 
recognition. 

In one particular the Declaration of Paris of 1856 was decidedly 
defective. We have seen that the manifesto of the Empress 
Catherine embraced a definition of contraband of war. The Decla- 
ration of Paris afforded no such safeguard against the practical 
nullification of the rule that free ships make free goods, by an 
undue extension of the contraband list. 

Since 1860 numerous attempts have been made by means of inter- 
national conferences to legislate on the mode of conducting warfare. 
On August 22, 1864, there was concluded at Geneva the famous 
convention for the amelioration of the condition of the wounded in 
armies in the field, commonly called the Red Cross Convention. 
Almost all civilized powers have adhered to this convention, and the 
observance of its provisions is considered a test of civilization. 
Agreements and declarations have also been made as to the nature 
of the weapons that may be used in war and as to the treatment of 
prisoners of war. In this relation, we may specify the Declara- 
tion of St. Petersburg of 1868, which was framed by an international 
military commission. Far more extensive, covering substantially 
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the whole field of the laws of war on land, is the project of declara- 
tion of the Brussels Conference of 1874, which, although the powers 
represented in the conference failed afterwards to make it binding, 
forms the basis not only of the “ Manual” formulated by the 
Institute of International Law in 1880 and of the plan of convention 
adopted by the Spanish-Portuguese-Latin-American Military Con- 
gress at Madrid in 1892, but also of the convention concerning the 
laws and customs of war on land signed at The Hague in 1899 and 
afterwards put into effect among the ratifying powers. 

After this brief and illustrative recital of what has been accom- 
plished by international conferences, an erroneous impression might 
remain if we should fail to take into account, as contributions to the 
development of international law, the efforts made in the past 
century, outside international conferences, to codify various branches 
of international law, and especially the laws of war. In various acts 
of government during the past hundred years we find the evidences of 
a marked advance towards a more comprehensive system. The 
publication by the United States in 1863 of Instructions for the 
Government of Armies in the Field set an example which has had 
a stimulating effect. In July, 1870, ample instructions were issued 
by the French Government to its naval officers. Russia, in 1877, 
during her conflict with Turkey, issued to her soldiers a catechism 
founded on the project of the Brussels Conference, besides prescrib- 
ing liberal rules for the treatment of prisoners of war. In 1894, 
after the outbreak of the war with China, Japan promulgated a 
comprehensive prize law, based upon the works of jurists, the con- 
clusions of the Institute of International Law in 1882, and the 
French naval instruetions of 1870, and setting the salutary example 
of abolishing the interest of the individual captor in the prize —a 
rule since embodied in the legislation of the United States. 

Besides improving the general rules of law, nations have in recent 
times made great progress in securing by cooperation common inter- 
ests, the attainment of which can be assured only by special agree- 
ments. In 1883 a number of powers of Europe and America 
entered into an international union for the protection of industrial 
property, and various governments which were not among the original 


parties have since adhered to it. In the following year, a conven- 
17 
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tion was made between twenty-six states for the protection of 
submarine cables outside territorial waters. Only two years later a 
treaty was concluded at Berne for the protection of property in 
literary and artistic works. As the result of the marine conference 
at Washington in 1889-90, uniform rules have been adopted for 
navigation on the high seas. The tendency towards cooperation may 
also be seen in the treaties, of which the Brussels Convention of 
1890 may be cited as a leading example, made for the purpose of 
putting an end to the African slave trade. Several international 
agreements have also been made in recent times for the regulation 
and protection of fisheries on the high seas. 

As the law of nations was originally the product of the Christian 

states of Europe, nations were classified, with reference to its ac- 
" eeptance and rejection, as Christian and non-Christian. With the 
admission of Turkey, by the treaty of Paris of 1856, “ to partici- 
pate in the advantages of the public law and concert of Europe,” this 
classification ceased to be accurate. Lately, we have witnessed a 
further enlargement of the circle by the formal admission of Japan. 
The admission of those States to the concert of those nations does 
not signify that the standards of international law have been altered 
or abandoned. On the contrary, it denotes a more general accept- 
ance of those standards, as the test of advancement in law, in morals, 
and in civilization. 

But, in spite of the great advances that have been made, much yet 
remains to be done in order that international law may be applied 
with certainty and effect. The most striking feature of the Second 
Hague Conference is that it will be the first international congress in 
which substantially all the civilized nations of modern times have 
been represented. In this sense it will be a world congress, and as 
such its acts, so far as they may be ratified and carried into effect, 
will represent a step towards the realization of the idea of world 
legislation. 

It is obvious that the two chief defects in international law at 
the present day are, first, the lack of a ready mode of demonstrating 
that a certain rule, the validity of which may be asserted by one 
power and denied by another, is in reality a principle of interna- 
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tional law; and, secondly, the lack of a fixed and definite method of 
assuring the observance of the system. In this relation we are 
sometimes referred to various English and American decisions to the 
effect that the law of nations or international law is a part of the 
law of the land; but this does not logically meet either of the diffi- 
culties to which I have adverted. In the first place, a very large 
proportion of what is embraced in our treatises on international law 
does not come and can not come within the sphere of judicial action; 
and, in the second place, if a municipal court of last resort, deciding 
upon a question within the judicial sphere, lays down, voluntarily, 
or under legislative compulsion, a rule opposed to that which is 
generally received by nations, there is no direct method by which 
its action can be corrected. All that is left is an appeal to diplomacy, 
and the results of such an appeal may be altogether unsatisfactory. 

Is not some form of international organization, to insure the 
definite ascertainment and application of the rules of international 
law, within the bounds of possibility? To a certain extent this end 
might be attained through changing the constitution and enlarging 
the powers of the Permanent Court of The Hague, so as to make 
it a permanent tribunal, always in session, and with effective 
jurisdiction as regards certain classes of questions. This would at 
least constitute a step towards the definite ascertainment and certain 
application of principles of international law. This is evidently a 
subject worthy of the consideration of the Second Hague Conference. 
By the adoption of the three conventions concerning laws and cus- 
toms of war on land, the conduct of maritime war, and the amicable 
settlement of international disputes, the First Hague Conference 
accomplished a great work for the advancement of international law. 
The achievement of the second conference would be even greater than 
that of the first, if it should provide a mode by which the principles 
of international law may be definitely ascertained and certainly 
applied in respect of cases as they arise. 


BUSINESS MEETING 
The Cuarrman. There is a little business to be performed, 


namely, under the laws of the Society “at every annual election 
candidates for all the offices to be filled by the Society at such 
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election shall be placed in nomination by a Nominating Committee 
of five members of the Society previously appointed by the Executive 
Council, except that the officers of the first year shall be nominated 
by a committee of three appointed by the chairman of the meeting 
at which this constitution shall be adopted.” 

I will call upon Mr. Willoughby to report to the Society the 
nominations. 

Mr. Wittoveusy. Mr. Chairman and Members of the Society: 
Your Committee on Nominations beg to report the following nomi- 
nations for officers of the American Society of International Law 
for the year 1907: 

President 

Hon. Elihu Root 

Vice-Presidents 
Chief Justice Fuller 
Justice David J. Brewer 
Justice William R. Day 
Hon. William H. Taft 
Hon. Andrew Carnegie 
Hon. Joseph H. Choate 
Hon. John W. Foster 
Hon. George Gray 
Hon. John W. Griggs 
Hon. W. W. Morrow 
Hon. Richard Olney 
Hon. Oscar 8S. Straus 
Hon. Horace Porter 

For members of the Executive Council — 
To serve until 1910: 

Hon. James B. Angell 
Hon. A. O. Bacon 
Hon. F. C. Partridge 
Hon. W. L. Penfield 
Prof. L. S. Rowe 
F. R. Coudert, Esq. 
Everett P. Wheeler, Esq. 
Hon. Andrew D. White 
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To serve until 1908, to fill the vacancy caused by the death of 
Hon. Robert R. Hitt: 
Hon. Robert G. Cousins 


[Signed ] Rosert Bacon 
Wma. A. PRENDERGAST 
Tueopore S. Woo sty 


Cuartes B. Warren 
W. W. WititovcHsy 


The Cuatrman. What is the wish of the Society ? 

Mr. Armour. Mr. Chairman, I move that the Secretary be 
instructed to cast one ballot for the candidates reported. 

[The motion was seconded, and, being put to the Society by the 
Chair, was carried. | 

The Cuarrman. Another clause of the Constitution is this: 


A limited number of persons not citizens of the United States and 
not exceeding one in any year, who shall have rendered distinguished 
service to the cause which this Society is formed to promote, may be 
elected to honorary membership at any meeting of the Society on the 
recommendation of the Executive Council. / 


An honorary member is to be elected for the year 1906, as we did 
not elect one then, and also one for the year 1907. A committee has 
had this in charge. I think Professor Wilson is chairman of that 
committee. 


Professor Witson. Mr. President and Members of the Society: 
According to Article III of the Constitution, the Executive Council 
recommends for election to honorary membership as of the year 1906 
Thomas Erskine Holland, K. C., D. C. L., LL. D., professor of 
international law and diplomacy in Oxford University; Fellow of 
All Souls College ; Fellow of the British Academy; Associate of Royal 
Academy of Belgium; honorary professor in the University of Pe- 
rugia; honorary member of the University of St. Petersburg, and of 
the Juridical Society of Berlin; member of the Institute of Inter- 
national Law; Knight of the Order of the Crown of Italy; Grand 
Commander of the Rising Sun of Japan; member of the Royal 
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Commission on the Supply of Food, ete., in Time of War, etc.; 
British delegate to the conference for the revision of the Convention 
of Geneva, and author of many books and papers on international 
law. And for honorary membership as of the year 1907, Henri 
Lammasch, LL. D., former professor of criminal law and inter- 
national law at Innsbriick; now professor of international law at 
the University of Vienna; life member of the Upper House of the 
Austrian Parliament; delegate to the Hague Conference of 1899; 
member of the Permanent Court of Arbitration; member of the 
Venezuelan Arbitration Tribunal; president of the Maskat Arbi- 
tration Tribunal; and member of the International Commission on 
Sugars at Brussels. 

The Cuarrman. Of course, gentlemen, we are limited to one 
honorary member for each year, and of course it is entirely at your 
pleasure whom you will elect. It is the duty of the Executive 
Council to make a nomination to you, but it is your privilege to elect 
whom you choose. What is your wish with reference to the honorary 
members that have been nominated ? 

Professor Ion. Let us elect them. 

The Cuarrman. Shall I put it to a viva voce vote? 

Mr. Armour. A rising vote. 

[The Chairman put the question on the election of Hon. Thomas 
Erskine Holland and Prof. Henri Lammasch to honorary member- 
ship in the Society, and they were unanimously elected by a rising 
vote. | 

The Cuarrman. The Secretary announces that in accordance 
with a request that he cast the ballot for the election of the officers 
placed in nomination he has done so and they are declared unani- 
mously elected. 

Is there any further business that any member wishes to speak of ? 

Mr. Wueeter. I was requested yesterday by a distinguished 
lawyer from the Pacific slope to present this resolution, which I do 
with great pleasure: 


Resolved, That the Executive Committee be requested to print in 
pamphlet form the address of the President of the Society at its 
opening session, and to cause the same to be distributed. 
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I think it would be of great use if that clear statement of the law, 
as Mr. Root conceives it, might be made more public than it has 
been. 

The Cuarrman. I would like to inform Mr. Wheeler that that 
address will be included in the proceedings, which will be published 
as soon as possible — immediately, in fact— and it will be dis- 
tributed together with the addresses which have been made at these 
meetings. It is the purpose of the Executive Committee to make of 
these proceedings a separate and distinct volume. 

Mr. Wueeter. I thought that this might be put in pamphlet 
form. The address was a memorable one, and would be extremely 
useful. 

The Cuarrman. It will be in the next number of the Journat, 
which will come out next week. Besides, it will be incorporated in 
the proceedings of the annual meeting. 

Mr. Wueeter. Very well. If that is the judgment of the 
Council as to what is the best method of circulating it, certainly we 
acquiesce. JI am very glad to have had the opportunity of calling 
especial attention to it. I am sure you will have requirement for a 
great many copies. 

The Cuatrman. [If there is no further business I will declare 
this session closed. 

[The Society thereupon adjourned. | 


At 2 o’clock in the afternoon of Saturday, April 20, 1907, the 
members of the American Society of International Law were re- 
ceived in the East Room of the White House by the President of 
the United States. 

At 7 o’clock in the evening of Saturday, April 20, 1907, the 
members of the American Society of International Law gathered at 
the New Willard Hotel to attend the annual banquet. The speakers 
on this occasion were: 

Hon. Elihu Root, Secretary of State, toastmaster. 

Hon. James Bryce, British Ambassador. 

Hon. Richard Olney, formerly Secretary of State. 

Hon. Horace Porter. 





